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1. Introduction
Though constituting one of the cornerstones of the system of private international law rules on matters of
contractual obligations, the parties’ freedom to choose the law applicable to their contracts is not entirely
unlimited. In addition to targeted protection in favour of those parties regarded as being weaker,*2 along
with specific limitations for purely internal contracts,*3 the Rome I Regulation (Rome I)*4 includes an overall clause allowing the courts of EU member states the possibility to refuse to apply a provision of the
foreign law either chosen by the parties or otherwise applicable to the contract on grounds of manifest
incompatibility with its public policy (ordre public).*5
Other than this general public policy exception, Rome I provides for a similar instrument – overall
mandatory provisions of the law of the forum state.*6 Both serve the purpose of safeguarding the fundamental principles of the forum country whilst, however, operating differently. Overall mandatory provisions
embody and protect the state’s public interests in a ‘positive’ manner, inasmuch as they are to be applied
regardless of the content of the law otherwise applicable to the contract. Therefore, they do not necessarily
1
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Contracts in favour of passengers, consumers, insurance contracts’ policy-holders, and employees – see Articles 5, 6, 7, and
8 of Rome I, respectively.
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Contracts pertaining to situations wherein all elements relevant to the situation are located in one country – see Article 3
(3) and (4) of Rome I.
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Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I). – OJ L 177, 4.7.2008, p. 6 ff. It replaces the Rome Convention on the law applicable to
contractual obligations of June 1980. The consolidated text of that convention is found in OJ C 334, 30.12.2005, p. 1 ff.
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Article 21 of Rome I. In this paper, the notions of public policy and ordre public are used in parallel in denotation of the
public policy clause of Article 21.
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Provisions of the forum state that are to be applied to the contract irrespective of the law otherwise applicable to the contract – see Article 9 (1) and (2) of Rome I.
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constitute a barrier to the application of foreign law.*7 By contrast, the general public policy exception performs a negative function as it counteracts certain provisions of foreign law by excluding their application.*8
Recent developments in the EU’s second-generation regulations on the enforcement of judgements
from other Member States seem to point to a certain decline in the importance of the public policy clause in
private international law, by abolishing in part the public policy exception and the exequatur in general.*9
In addition, continuous harmonisation of substantive law related to the EU internal market indicates that
the need for a public policy exception may be ostensibly diminishing.*10 These trends constitute incentive to
investigate whether the role of an overall public policy clause in matters of contractual obligations should be
reconsidered as well, particularly as these are not as value-sensitive as other areas of civil law and in account
also of the existence of special rules on overriding mandatory provisions in Rome I. What is more, the wording of the public policy exception in itself is vague, thereby complicating its application while simultaneously entailing broad judicial discretion.
This article explores the employment of the public policy exception from the perspective of Rome I,
which determines the law applicable to contractual obligations for 27 European Union member states.*11
Only the substantive-law aspects and not the enforcement-stage protection of public policy shall therefore
be the focus of this paper. The article starts by examining the preconditions for applying the public policy
clause. It then analyses the relativity of ordre public, developing three dimensions to be considered in the
courts’ use of the public policy exception in a particular case. In its conclusions, the article answers the
question of why, notwithstanding its infrequent application, dispensing with the public policy exception
would be unthinkable. Given that the essence of public policy differs from state to state, it should be stated
here that the subsequent analysis and the examples provided are applicable in the context of Estonia’s legal
order and based on its fundamental values.

2. Prerequisites for recourse to the public policy clause
Rome I, in its Article 21, uses the ‘standard’ wording of the public policy clause. Ever since the Hague Convention of 24 October 1956 on the law applicable to maintenance obligations toward children,*12 similar –
if not quasi-identical – wording has been employed in numerous private international law cross-border
instruments for the public policy clause, including other EU regulations, along with most Hague Conven7
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tions in this field. Because of the continuing need to formulate the preconditions for its application in a
rather broad manner in order to preserve its universal character, the wording used by Rome I has remained
unaltered in comparison to the predecessor of this provision – Article 16 of the former Rome Convention.
According to the explicit stipulation of Article 21, the preconditions for recourse to the public policy clause
are the application of a foreign law to the case and the manifest incompatibility of the result with the public
policy of the forum.

2.1. Application of foreign law
The ‘safety net’ concept of the public policy exception in private international law (i.e., its aim of refraining
from obliging the court to give effect to foreign-law provisions that are counter to the fundamental principles of the forum state) makes it clear that public policy constitutes reason for intervention only in cases
wherein the law applicable to the contract (lex contractus) is not that of the forum (lex fori) but a foreign
law.*13 Accordingly, whether the applicable law has been determined through a choice of law or by virtue of
the general conflict rules makes no difference. Thus, in cases wherein a court has to apply its domestic law,
EU law, or international treaties, it is not the public policy clause of Article 21 but the domestic law provisions that have to avoid possibly unfair results.*14 The public policy exception therefore applies only in cases
in which the applicable law has been designated in accordance with the conflict rules in Rome I and it is not
the lex fori that governs the case.
The applicable law itself is not criticised. Even though it is imaginable that a foreign law provision as
such may seem contrary to the forum’s public policy, its inapplicability per se without further consideration
is very problematic.*15 As a general rule, determination of the contents of the foreign law must always be
carried out even before consideration of making use of the public policy clause.*16 Hence, it must be noted
that intervention via the public policy exception can never be applied ‘upon suspicion’ or on grounds of
simple assumption of a conflict between the public policy of the forum and a foreign law provision substantially deviating from the lex fori.*17
Determination of the content and objective of the lex contractus, also called the preliminary examination phase,*18 serves as no more than an initial basis on which to decide whether or not to apply the public
policy exception. The decisive factor here is the outcome as a whole of the application of the foreign law
provision in specific circumstances, also called the thorough examination phase.*19 It could, for instance,
be conceivable that the application of a provision that is seemingly contrary to the public policy of the
forum leads to an acceptable result and that said provision could, therefore, nevertheless be applied.*20 By
13
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2014, p. 535.
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(Public policy and imperative norms in private international law). – Juridica 2002/7, p. 481 (in Estonian).
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way of example, the fact that a foreign law does not prescribe limits on interest rates would not justify its
non-application on the grounds of public policy as long as the interest rate agreed upon in the case at hand
would not be usurious according to the domestic public policy standard.*21 An inverse situation, wherein a
foreign law in the abstract does not seem to contradict public policy yet its application produces an unfair
result, could also be imaginable, although presumably only in highly exceptional cases.*22 What is more, in
order to assess the outcome as a whole, one may have to take into consideration a wider legal context. Thus,
even the absence of a legal provision in foreign law could lead to a result contradictory to the public policy
of the forum.*23

2.2. Manifest incompatibility with the public policy of the forum
2.2.1. Interpretative uncertainty as to the criterion ‘manifest’
The thorough examination phase brings us to the next expressly stated prerequisite to resorting to public
policy – the manifest incompatibility of the result with the public policy of the forum. This second precondition, considered in what is called the confrontation phase, requires the court to find special grounds for
upholding an objection to application of foreign law to the contract.*24
The formulation used in Rome I does not itself give much assistance as to its application in a given case,
although the appending of ‘manifest’ is supposed to impose a restrictive interpretation of the provision.*25
Indeed, when compared to an imaginable ‘simple’ incompatibility, its scope of application could theoretically be seen as somewhat more limited.*26 In practice, however, the provision does not provide any specific
guidelines as to its application. In consequence, the interpretation of the criterion of manifest incompatibility remains subject to case-by-case analysis.
It is important to establish in this context that this precondition must be interpreted very restrictively
if one is to ensure its high substantive threshold and to impose the condition that only serious breaches
would justify intervention by way of this exceptional clause.*27 Illustrating this, the German Federal Court
of Justice recently had reason to underscore the importance of this condition (referred to as Offensichtlichkeitskriterium) anew, explaining that the mere infringement of substantive law without a violation of the
core principles of the state is not enough to justify recourse to public policy.*28 The European Court of
Justice too has been strict on the matter, when interpreting the limits of a Member State’s right of recourse
to public policy, judging that it can be ‘envisaged only where [the result of applying foreign law] would be
at variance to an unacceptable degree with the legal order of the State […] inasmuch as it infringes a fundamental principle’ and that ‘the infringement would have to constitute a manifest breach of a rule of law
regarded as essential in the legal order of the State […] or of a right recognised as being fundamental within
that legal order’.*29
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2.2.2. Problematics of determining the nature of the breach
The question of how to judge whether applying the lex contractus produces results manifestly incompatible
with the forum’s public policy is not an easy one to answer. It can be predicted, however, that, because the
law of obligations is mainly of a dispositive nature, breaches of public policy should remain rather scarce
in practice.*30 In this light, it can be argued that applying foreign law could not be considered contrary to
public policy for instance in cases wherein domestic law would allow clauses in standard terms that produce similar results.*31 Or, by way of another example, a mere difference between statutes of limitations in
two legal systems could not be considered intolerable and therefore manifestly in breach of public policy.
In contrast, complete absence of a statute of limitations for certain claims or a limitation period so short
that it would not allow a creditor to protect his interests in practice, or – inversely – so long that the debtor
remains exposed to possible claims for an unreasonably long period could prompt recourse to the public
policy exception.*32
In determination of the manifest nature of the breach, ‘test’ questions such as whether the legislator of
the forum country would ever consider regulating the case at hand in a similar way or whether such a regulation would be legal and compliant with constitutional rights in the lex fori might also prove helpful.*33 For
instance, the execution of contracts involving corruption or deception of third parties, as well as contracts
promoting sexual immorality, might be rejected by the forum for reason of breach of its core principles.*34
The same would apply for cases wherein the applicable law would lead to the expropriation of intellectual
property rights when a licence contract for a trade mark is not renewed upon expiry of its term.*35
As far as the point in time for evaluating the incompatibility requirement is concerned, the view is commonly held that the critical point when one is judging whether the result of applying a provision of the lex
contractus is compatible with the public policy of the forum is, in principle, the date of the court decision*36:
‘Public policy is the policy of the day’ (C.K. Allen).*37 An issue-by-issue approach, inherent to public policy,
does, however, enable the particular circumstances to be taken into account, thereby allowing a deviation
from this principle in, for example, the case of contracts with continuous obligations.*38

3. Relativity of public policy
Interpreting the ‘enshrined’ prerequisites for employing recourse to public policy is challenging in its own
right; however, the main difficulty in application of Article 21 of Rome I lies in its relativity. Because of the
exceptional character of public policy and its reliance on the substantive outcome of applying foreign law
to the case at hand, several interdependent factors are to be considered when one is deciding whether this
provision should come into play (i.e., in the decision phase*39). The public policy clause is indeed a provision
that will never be complete. Therefore, in order to abrogate a conflict-of-law rule that designates a foreign
law as the lex contractus, a certain connection between the specific case and the forum state is needed. This
interdependency is best evidenced through analysis of the relative nature of public policy, which is most
usefully discussed under three sub-categories, covering the temporal; material; and, most importantly,
territorial relativity (proximity) of public policy.*40
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3.1. Territorial relativity or proximity
The forum proximity (räumlice Relativität or Inlandsbeziehung, as it is referred to in German legal writing)
requirement follows already from the wording of Article 21, as the provision itself makes reference to the
forum state. Therefore, only in cases wherein there is a sufficiently strong connection between the case and
the forum’s legal order can it be justified that the private international law rules and private autonomy shall
be set aside in favour of domestic fundamental principles.
Article 21 does not, other than in mentioning the forum state, contain any reference as would aid in
determining the degree of connection that is necessary for invoking the public policy exception.*41 In contrast, it is conceivable that the overriding mandatory provisions, as regulated in Article 9 of Rome I, include
a reference to the necessary degree of the required connection in their proper wording, which would simplify
their application.*42
The various factors of help in determining the proximity of the forum state to the specific case include
personal and factual circumstances, alongside the legal considerations. It seems justified to rely first and
foremost on criteria that are, taken individually, used in private international law to designate the law applicable to contracts, such as the domicile or nationality*43 of the persons concerned. The existence of these
factors should, in principle, suffice to establish per se the proximity requirement in a given case. Obviously,
other important points of reference may either give weight to or, inversely, counterbalance those factors,
with examples including the person’s cultural and legal connections to the forum country or another country such as his language skills, registration of permanent address, place of birth, or company domicile.*44
In contrast, the jurisdiction of the court seised of the case is, by itself, insufficient to establish the proximity
requirement. The latter could be envisaged only in exceptional cases of serious violations of fundamental
rights or where internationally recognised principles are at stake.*45
Consequently, in order to justify invoking public policy, an issue-by-issue approach is needed. Whether
the existence of a particular criterion or several combined criteria is sufficient to establish the proximity requirement depends on the circumstances of the case and is to be determined ad hoc.*46 In addition,
the material substance of the foreign legal norm involved and the seriousness of the breach are important
factors in determination of the necessary degree of the connection – a blatant violation of domestic conceptions of justice requires a less intense link between the facts of the case and the forum state, and vice
versa.*47 The question of establishing the sufficient-proximity requirement is even more multifaceted in
the context of Europeanisation of the concept of public policy. Given that ordre public may also comprise
principles derived from international sources, determination of the required substantive connection with
the forum state may have to be treated differently when fundamental principles of cross-border origin are
at stake. The latter apply, for example, in cases wherein the lex contractus is the law of a state other than an
EU member state and a sufficiently strong connection with the EU forum state is not established. If European fundamental values constitute the public policy concern in the case, a substantive connection to the
internal market should be considered sufficient for fulfilment of the proximity requirement.*48
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3.2. Temporal and material relativity
The proximity requirement is supplemented by temporal and material considerations that are also intrinsic
to public policy.
Temporal relativity (in German legal culture, zeitliche Relativität) means that in order for one to invoke
public policy, the circumstances of the case must comprise a connection of a certain degree with the present
time. In other words, it is necessary to evaluate the impact on the current legal and value system of applying
foreign law to the case at hand.*49 Given that the concept of public policy is determined at the time of the
court decision, it is also at this point that the evaluation of whether and to what extent the circumstances
are connected to the present must be carried out. Under the interdependency discussed above, the stronger
the impact of the result of applying foreign law on the present or future, the more likely public policy is to
be invoked. In contrast, in cases wherein mainly past issues that have already been drawn to a conclusion
are concerned, the public policy exception is to be applied only with due caution.*50
In keeping with the material relativity (in German, sachliche Relativität) of public policy, the consideration of whether the undue result of applying foreign law is associated with the main issue of the dispute or, instead, only a preliminary matter is also to be taken into account.*51 In principle, as long as only
preliminary matters are at issue, the application of the public policy exception should remain rather rare,
as preliminary questions determine the existence or the single effects of legal relationships as opposed to
establishing legal relationships in the forum state. Their material connection to the forum state is, therefore, considerably weaker, although, that having been said, it depends also on the type of preliminary question at hand and its significance for the whole case. It is quite imaginable, therefore, that even though the
application of foreign law with regard to a preliminary question leads to an unacceptable result, the overall
result of the dispute can be considered acceptable.*52

4. Conclusions
It follows from the above analyses that, in consequence of imposing a high substantive threshold, Article
21 of Rome I is likely to come into play rather infrequently, as should be the case. Accordingly, it is submitted that the public policy clause continues to function more as a safety net for general conflict rules, also
referred to as a relief valve*53 or even as an emergency brake before an excursus into the depths of a foreign
law,*54 rather than a frequently invoked necessity. Nevertheless, on account of the continuous changes in
society, this exceptional clause is expected to maintain its importance even within the domain of international contracts. It can therefore be predicted that the public policy exception will, no matter its very restrictive application criteria, retain its scope of application for matters of contractual obligations.
The public policy exception will remain essential particularly for reason of its relativity, allowing equitable results to be achieved even in cases unforeseen by legislators. The regulation of public policy in Rome
I constitutes an abstract and flexible instrument, exactly as it should, in order to retain its applicability in
exceptional cases, allowing for prevention of possible violations of domestic fundamental values and to
respond adequately to a changing society. It is important to bear in mind, however, the exceptional nature
of this clause, in order to guarantee that, in practice, it is ‘only a fundamental clash of concepts […that] can
ignite the spark of public policy’.*55
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