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Abstract. This article focuses on the comparison between Euro-
pean Union Law and Council of Europe Law in the field of the
protection of minority languages and looks at the rel ationships be-
tween the two systems. The Council of Europe has been very
important in the protection of minority languages, having created
two treaties of particular relevance: the European Charter for Re-
giona or Minority Languages in 1992 and the Framework Con-
vention for the Protection of National Minorities in 1995; both
treaties contain many detailed provisionsrelating to minority lan-
guages. Not all countries, even of the European Union, have rati-
fied these treaties. 12 out of 27 EU countries did not ratify the
European Charter for Regional or Minority Languages. The Euro-
pean Union supports multilingualism because it wants to achieve
unity while maintaining diversity. Important steps, with respect to
minority languages, weretaken in the European Community, nota-
bly in the form of European Parliament Resolutions. The Charter
of Fundamental Rights of the European Union, approved in Nice
the 7th December 2000, contains art. 21 and art. 22 related to this
topic. The Treaty of Lisbon makesacrossreferenceto the Charter
of Fundamental Rights of the European Union which is, conse-
quently, legally binding under the Treaty of Lisbon since Decem-
ber 2009. The Charter could give ground for appeal to the Euro-
pean Court of Justicein cases of discrimination on the grounds of
language.
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1 Arevised and more extensive version of thisarticleisalready published, refer-
ence: VACCA A, A comparétive approach between the Council of Europe Trea
tiesand the European Union Framework inthelegal protection of minority lan-
guages, in Revistade Llenguai Dret n. 53, June 2010, Barcelona, p. 111-136.
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1. Introduction

This paper focuses on the comparison between European
Union law and Council of Europelaw inthefield of the protection
of minority languages. The CoE and the EU, both in their own
way, raisethe complicated question of human rights. The different
legislation isan effort to cooperate but, at the sametime, there are
different methods and solutions. The EU has 27 member states at
the moment; it was born for economic purposes and hasreal pow-
ers. In contrast the Council of Europe has 47 member states; its
aimisthe protection of human rightsand itstreaties create binding
legal obligations, though the mechanismsfor enforcement, ascom-
pared with the EU, are limited and, arguably, weaker. Is there
unity or diversity between the two systems in the protection of
minority languages?

Languagewasawaysfelt to beaproblem becauseitisclosely
associ ated with theformation and identification of national identities.
For many congtitutionalists of the last century there should be a
perfect correspondenceamong “ State, language-cultureand Nation”2,

In the world there are situations where mgjority languages
coexist with minority languagesin many communities but minority
languages could disappear from such communities for many rea-
sons. Indeed some linguists argue that, by the end of this century,
90% of the world's languages could disappear?, for example be-
cause the mgjority language is considered more useful than the
minority one or more prestigious. It is estimated that every 2
weeks alanguage disappears®.

According to some statistics 80% of African languageshave
no orthography, 96% of 6,000 world languages are spoken by 4%
of world's population®; it isimpossible to find 90% of world lan-
guages in Internet websites, and about 70% of Internet websites
arein English®.

2 About thistopic: CARROZZA P, voce Nazionein Dig. Disc. Pubbl., vol. X,
Torino 1995, UTET, pp. 148-149.

8 CRYSTAL D., Language Death, Cambridge University Press 2000; NET-
TLE D., ROMAINE S, Vanishing \Voices: The extinction of the World's
Languages, Oxford University Press, 2000.

4 www.eblul.org

5 www.eblul.org Eurolang 2008.

5 hittp://www.isoc.org/inet99/proceedings/3i/3i_3htm; hitp://ww.ethnol ogue.com/
ehno_docd/distribution.asp?by=area
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Preserving one’s own language isaway to keep and to dis-
cover information that would irremediably otherwise be lost: in
Australiafor example aborigines’ words have played apart in the
discovery of new vegetable species.

One'slanguageisimportant to everybody and the language
isacore part of apopulation; to protect endangered languagesisa
problem not only in Europe but al over theworld.

Certainly the problem of managing linguistic diversity in Eu-
ropeincreased after the dissolution of socialism/communismin East
Europe, which resulted in the creation of new States and the emer-
gence of repressed identities, as an example the case of violent
break-up of Yugoslavia. Most of the recent conflicts have an im-
portant rel ationship with the minority issues’. Itispossibleto avoid
conflicts, as an example the recent case of Kosovo, respecting
minorities.

The minority phenomenon must be seen as an element of
cultural enrichment for anation; where several languages are spo-
ken thereisdevelopment and integration.

2. TheCouncil of Europetreaties: the European
Convention for the Protection of Human Rights,
the European Charter for Regional or Minority
L anguagesand the Framewor k Convention for
theProtection of National Minorities

The Council of Europe, founded in 1949, seeksto develop
throughout Europe common and democratic principles. The Euro-
pean Convention for the Protection of Human Rights and Funda-
mental Freedoms, dated 1950, is an important Council of Europe
Treaty and hasbeen ratified by all CoE member states®. The ECHR
established the European Court of Human Rights; consequently
any person who feels his/her rights has been violated under the

7 FERNANDEZ LIESA C. R., DerechosLinguisticosy derecho internacional,
Madrid 1999: p. 8 et seq.

8 TheUK implemented with theratification thistreaty very late with the Human
Rights Act only in 1998, even though the UK had abig rolein the creation of
the European Court of Human Rights in Strasbourg and was the first one to
sign. The labour government introduced this Act with other new programs,
included the devolution.
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Convention by a State party of the Convention can apply to the
Court. Thedecisionsof the Court arelegally binding and the Court
has the power to award damages’. The ECHR includesart 5, art 6
and art. 14 which are linked with the topic of language. Art. 5
states that everyone who is arrested shall be informed in a lan-
guage which he understands of the reasons for his arrest, art. 6
states that everyone charged with a criminal offence hasthe right
to be informed promptly, in alanguage which he understands, of
the nature and cause of the accusation against him and has the
right to have the free assistance of an interpreter, if he cannot
understand or speak the language used in court. These articles con-
cernthefairnessinatrid rather thanrelating to linguisticrights. The
caselaw of the European Court of Human Rights suggeststhat these
rightsdo not apply when aperson speaksa so the national language'®.
Art. 14 statesthat the rights and the freedoms set forth in the Con-
vention shall be secured without discrimination on any ground such
as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with anational minority, prop-
erty, birth or other status. It isakind of right of no discrimination
because of thelanguage™. The provisionsare generic.

The Council of Europe hasbeen very important in the protec-
tion of minority languages, having created two treaties of particular
relevance: the European Charter for Regional or Minority Languages
in 1992 and the Framework Convention for the Protection of Na-
tional Minaritiesin 1995. Both treaties contain many provisionsre-
lating to minority languagesand, astregties, they arelegally binding
for the stateswhich have signed and ratified them. These documents
have become a point of reference for national legislation of those
statesthat have subsequently ratified thesetreaties.

The Framework Convention was opened for signature in
Strashourg the 1st February 1995 and came into force on the 1st
of February 1998. Itisthefirst legally binding multilateral instru-

9 www.echr.coe.int

10 For example Isop v Austrian. 808/60, 5 YBECHR (1962), p. 108; see also
DUNBARR,, «European Traditional Linguistic Diversity and Humanrights: A
critical assessment of International Instruments», in Eduardo J. Ruiz Vieytez
and Robert Dunbar, eds, Human Rights and Diversity: New challenges for
plural societies, Bilbao, University of Deusto, 2007, p. 90.

11 DUNBARR., «Minority Language Rightsin International Laws, International
and Comparative Law Quarterly, Oxford 2001, n. 50, pp. 90-120.
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ment concerned with the protection of national minorities. The
total number of ratifications/accessions at the moment is 392 from
47 member states of the Council of Europe. France, Turkey, An-
dorra and Monaco did not want even to sign. Belgium, Greece,
Iceland and L uxemburg did not ratify although Belgiumin particu-
lar hasimportant linguistic diversities. It isinteresting to note that
among these countries which did not ratify there are some mem-
bers of the EU: France, Belgium, Luxembourg (EEC members
since its origin), Greece, and a candidate country, Turkey. The
Parliamentary Assembly of the CoE now generally requires States
applying for membership to ratify the Framework Convention. The
Convention promotesthe effective equality of national minorities
by creating appropriate conditions enabling them to preserve and
develop their culture®.

Theword “framework” in alegally binding Convention re-
calls soft law and gives amargin of discretion to the Statesin its
implementation®*. The Framework Convention containsmostly pro-
gramme-type provisions which are not very specific but vague,
leaving to the States discretion in theimplementation of the objec-
tivesthat they want to achieve®. It does not contain adefinition of
the notion of national minority. Every person belonging to a na-
tional minority shall havetheright freely to chooseto betreated or
not to be treated as such without disadvantage®®. The approach is
individualist sinceit does not recognize collectiverightsbut it has
to protect persons belonging to national minorities asindividuals
who may exercisetheir rightsindividually and in community with
others. The Framework Convention isan open Convention which

12 Seethewebsite: http://conventions.coe.int. The 39 Stateswhich haveratified
are: Albania, Armenia, Austria, Azerbaijan, Bosniaand Herzegoving, Bulgaria,
Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, Georgia, Ger-
many, Hungary, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Mata, Moldova,
Netherlands, Norway, Poland, Portugal, Romania, the Russian Federation, San
Marino, Slovakia, Slovenia, Spain, Sweden, Switzerland, theformer Yugoslav
Republic of Macedonia, Ukraine, the United Kingdom and Serbia and
Montenegro. 23 members of the EU ratified out of 27.

13 http://conventions.coe.int/Treaty/en/Summaries/html/157.htm

14 THORNBERRY P. and MARTIN ESTEBANEZ M. A., «The Framework
Convention for the Protection of National Minorities», Minority Rightsin
Europe, 2004, p. 91.

5 http:/conventions.coe.int/Treaty/en/Reports/Html/157.htm

16 Art. 3.1
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may be signed by Stateswhich are not members of the Council of
Europe. Thereisno competence for the interpretation of the Con-
vention for the organs created by ECHR but the provisionshaveto
beinterpreted considering the general normsin humanrights. The
Convention seeksto promotethe spirit of tolerance and intercultural
dialogue, mutual respect and cooperation. Education, culture, pub-
lic administration and media are important to obtain these aims.
Art. 10, regarding the public services, recognizestheright to usea
minority language freely and without interference, in private and
public, orally and inwriting. Paragraph 2 ensuresthe possibility of
using the minority language with administrative authorities. There
arefinancial, administrative and technical difficulties, in particular
financial ones can limit the applicability of these provisions but
they are not an excuse for a non implementation. Words as “real
need”, “asfar as possible” make the nature of the obligation un-
clear and give discretion on the applicability of the norm because
of its vagueness. This article is not very detailed and has some
weaknesses, but the Advisory Committee has strengthened it through
their interpretations. The Committee of Ministersis charged with
monitoring the implementation of the Convention. An Advisory
Committee hasto help the Committee of Ministersin the monitor-
ing process; its members shall have recognised expertise in this
area.

The European Charter for Regional or Minority Languages
was adopted by the Committee of Ministers of the Council of Eu-
rope on 25 June 1992 and was opened for signature on 5 Novem-
ber 1992 in Strasbourg. It entered into force on 1 March 1998.
There are, as noted, 47 members of the Council of Europe, but
only 24 have ratified the Charter’’. This means that half of the
members of the Council of Europe are not legally bound by the
Charter and the provisions cannot apply to these countries. In ad-
dition, among these 24 countries, only 15 out of 27 member states
of the European Union have ratified. France and Italy (former
EEC members) did not ratify it. Belgium, Greece, Ireland, Portu-
gal, Turkey did not even sign the Charter. The Parliamentary As-
sembly of the CoE now generally requires States applying for mem-

17 Armenia, Andorra, Croatia, Cyprus, Czech Republic, Denmark, Finland, Ger-
many, Hungary, Liechtenstein, L uxembourg, Montenegro, Netherlands, Nor-
way, Poland, Romania, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland,
Ukraine, United Kingdom have already ratified.
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bershipto ratify the Languages Charter. The preambl e of the Charter
statesthat theright to usearegional or minority languagein private
and publiclifeisaninalienableright. The protection and promotion
of regional or minority languages, in the different countries and
regionsof Europe, represents animportant contribution to the build-
ing of Europe based on the principles of democracy and cultural
diversity within the framework of national sovereignty and territo-
rial integrity. The European Charter for Regional or Minority Lan-
guagesnot only contai ns non-discrimination principlesbut a so pro-
vides for measures offering active support for the minority lan-
guagesin education and the media and to permit their usein judi-
cial and administrative sectors. Itsmain purposeis cultural; it has
to promote regional or minority languages, not linguistic minori-
ties'®. The Languages Charter imposes obligationson Statesin re-
spect of individual users. The adoption of special measuresin fa-
vour of regional or minority languagesaimsat promoting equality
between the users of these languages and the rest of the popula-
tion. Thefact that it takes due account of their specific conditions,
isnot considered to be an act of discrimination against the users of
more widely-used languages, but is a sort of compensation for
unfavourable conditions of the past. Thelanguages mentioned are
thehistorical ones, traditionally used over along period in aterri-
tory of astate. The definition of minority and linguistic minority is
not an abstract concept but it depends on historical, political and
social considerations that could be modified from time to time*®.
For example, dialects and immigrant populations' languages are
excluded from the Charter’sdefinition, but the definition of dialect
too is an academic and artificial one. The Charter contains no
definition of “dialect” and thisis precisely the problem since the
distinction between dialect and language is very discretional and
when there are not precise criteria politics has an important in-
fluence.

Thereisnolist of regional or minority languages. The adop-
tion of the various protective and promotional measuresisnot for
an exact number of people, itisup to the state to assessthe appro-
priate number of speakers of the language. The provisions of Part
Il are applied to all regional or minority languages spoken in a

8 http://conventions.coe.int/ Treaty/en/Reports/Htmi/148.htm
19 PALICI DI SUNI PRAT E., Intorno alle minoranze, Torino 2002, p. 12.
20 BARBINA G., La geografia delle lingue, Roma 1993, p. 140.
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territory which comply with the definition in article 1; thus, they
can be applied to non-territorial languages®. Regarding the pro-
visions of Part 111, states are free, with some limits, to determine
which provisionwill apply to each of thelanguages spokenintheir
territory?. Article 10 regarding administrative authorities and pub-
lic servicesisimportant because the utilisation of such languages
with the public authorities means that these languages are used
beyond the private sphere and can grow up their visibility. This
article distinguishesthree categories of typesof action taken by the
public authorities of the state: action by administrative authorities
of the state, action by local and regional authorities, and action by
bodies providing public services, in some cases as far as thisis
reasonably possible, because in some circumstances the total ap-
plication of the provisions could be unrealistic and there are also
implicationsintermsof finance, staffing and training. Thisarticle,
though contains detailed provisions, isalittle bit vague and discre-
tiona because could bedifficult for astaterecruit officers speaking
the minority language especialy for financia reasons?.

This document considers directly minority languages and
has become acornerstonefor the protection, at the European level,
of thelesser used languages and an examplefor the national legis-
lation that put into effect thistreaty.

Both the European Charter for Regional or Minority Lan-
guages and the Framework Convention for the Protection of Na-
tional Minoritiesdid not create ajudicial mechanism; individuals
cannot proposeaclaim.

The enforcement of the Charter isunder control of a Com-
mittee of Experts. The Committee of Experts periodically exam-
ines reports presented by the parties. The Languages Charter is
one of the standardsthat countries candidate to be members of the
Council of Europe have to respect; consequently, the new candi-
date members of the Council of Europe must ratify the European
Charter if they want to join the Council of Europe. Thistreaty has
provisionsrelating to the use of minority languagesin anumber of

21 Thereisnot aclear definition of territorial language. In the absence of aterri-
torial base, only alimited part of the Charter can be applied.

22 http://conventions.coe.int/Treaty/en/Reports/Html/148.htm

22 THORNBERRY P.and MARTIN ESTEBANEZ M. A., «The European Char-
ter for Regional or Minority Languages», Minority Rightsin Europe, 2004,
p. 153.
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areas, including education, the legal system, media and as well
administrative authorities and it makes specific mention of steps
which must be taken in thisareain order to continue and consoli-
date the development and use of language. Generally therefusal to
fully implement theinternational obligationsisnot very common,
though the states often engage in simulated implementation not
followed by practice. For example, art. 10 of the European Charter
for Regional or Minority Languages ensured that, asfar asthisis
reasonably possible, the officers, that are in contact with the pub-
lic, use the regional or minority languages in their relations with
persons applying to them in these languages but in practise it is
difficult to find officersableto answer in the minority language and
formsin thislanguage. Sometimesthere is a gap between the law
and the reality and some provisions are only “flautus vocis’. The
Committee of expertsischarged to find the gap. Cooperation among
the Committee of experts, the Advisory Committee and the Court
and the Committee of Human Rights can help to achieve the out-
comes. In practice, however, cooperation between thefirst twois
likely, with the European Court of Human Rightsitisdifficult for a
variety of reasons.

3. European Community and European Union
Framework

Inall European Union countriesminority languages are spo-
ken. The situation of these languages varies from few thousand
peopl e (some Finno-L appi ¢ languages) to roughly six million peo-
ple(Catalanin Spain).

At the moment 27 countries are members of the European
Union and there are 23 official EU languages, each official lan-
guage of an EU member is an officia language of the EU itself,
although some members share an official language®.

In the EU instruments there are clear provisions about the
EU official languages but there are not strong basis in order to
protect minority languages. The 23 official languages need an ex-

pensivelinguistic palicy.

24 For example Germanisan official language of Germany and Austria, Englishis
an official language of the UK and Ireland, French is an officia language of
Franceand Belgium.
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In Europe roughly 60 minority languages are spoken, in ad-
ditiontothe 23 official languages of the EU member States. About
40 million people speak aminority language®, representing 10% of
the European Union population. Thus, Europeislike“The Tower
of Babel”.

The European Union supports multilingualism because it
wantsto achieve unity while maintaining diversity.

Important steps, with respect to minority languages, were
taken notably intheform of European Parliament Resol utions, such
asthe Arfe’ Resolutionin 1981%, the K uijpers Resolutionin 1987%
and the Killilea Resolution in 1994%. None of which created legal
standards. The Parliament Resolutionsare not legally binding for the
member states but have apalitical influence because the European
Parliament is the most democratic ingtitution in the EU since its
membersare elected by the EU citizens. The Morgan Resolution on
Regional and L esser Used L anguages on 13-12-2001 supported the
reintroduction of financial assistance for lesser used languages, the
ratification of the European Charter for Regional or Minority Lan-
guages and the implementation of Article 22 of the Charter of Fun-
damental Rights of the European Union. The Resolution 14 Febru-
ary 2002% on the promation of linguistic diversity called the Com-
mission and member states to adopt positive measures for the lan-
guages at the end of the European Year of Languages (2001)®. The
Committee of the Regions aso adopted a number of Opinionsin
which a clear positive position was expressed regarding minority

25 http://ec.europa.en/education/policies/|ang/languages/regmin_eu.html;
www.mercator-central .org

26 Resolution Arfe on aCommunity Charter of Regional Languagesand cultures
and on aCharter of Rights of Ethnic Minorities, adopted by the European Par-
liament on 16 October 1981, in 1983 afurther Arfé Resolution was adopted,
Resolution Arfé on measures in favour of minority languages and cultures,
adopted by the European Parliament on 11th February 1983.

27 Resolution Kuijperson languages and cultures of regional and ethnic minorities
inthe European Community, adopted by the European Parliament on 30 Octo-
ber 1987.

28 ResolutionKillileaonlinguistic and cultural minoritiesinthe European Commu-
nity, adopted by the European Parliament on 9 February 1994.

2% Resolution 14 February 2002, in GUCE C 50 of 23 February 2002.

30 Seeaso CERRETELLI A, «Lingue, ricchezze dell’ Europa» (interview to Jan
Figel, EU Commissar, for the day for the promotion of different languages), 11
Sole 24 ore del Lunedi, n. 264, 26 September 2005, p. 7.
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languages™, again such opinionsarenat legally binding for themem-
ber statesbut have apolitical influence.

The European Commission, with the support of the Euro-
pean Parliament, arranged financial instrumentsto help languages
which are not official. For example, in 1992, it commissioned a
report called “ Euromosaic” 2. This report was a series of surveys
conducted to assessthe situation of the various minority languages,
it wasastudy of thelinguistic health of theselanguages. The Euro-
pean Commission supported the biggest organizationsin thisfield:
EBLUL and Mercator.

EBLUL isthe European Bureau for Lesser Used Languages.
Establishedin 1982, itisaNon-Governmental Organisation (NGO)
promoting linguistic diversity and hasan important rolein provid-
ing information about policiesto protect minority languages.

Mercator is the European information and documentation
network for minority languages, established in 1987. It provides
the general public dataand reliableinformation on the situation of
minority languages. Itisanetwork of three research and documen-
tation centres. Each centre hasits own theme and role: Mercator-
Education, Mercator-L egislation, and Mercator-Media®.

In 2002, an EU Network of Independent Experts on Funda-
mental Rightswas established to exercise monitoring and advisory
functions. A European Union Agency for Fundamenta Rights (FRA)
has been established in Viennaby Council Regulation n. 168/2007
of 15 February 2007. The Agency’s aim is to provide assistance
and expertiseto the I nstitutions and Member States on fundamen-
tal rightswhen implementing community law, it hasto monitor and
to collect information rel ated to the situation of fundamental rights
inthe EU, develop data, promoteresearchin thefundamental rights
field, formulate opinion, make reports, promote dialogue®. The
new Fundamental Rights Agency (FRA) included discrimination
againgt national and linguistic minorities®, thus, hascompetenceto
investigate such discrimination.

31 CDR 86/2001 of 13 June 2001.

82 http://www.uoc.es'euromosaic

33 http://www.mercator-central .org/

34 http://europa.eu/agencies/community_agencies/fra/index_en.htm

%The European Parliament voted by 420 votesto 26, in January 2008, in order to
includeamendments, tabled by KingaGal, Bairbre de Brun and MagdaK osane
Kovacs, toinclude discrimination against National and linguistic minoritiesas
part of the remit of the new Fundamental Rights Agency (FRA).
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Human Rights, in general, were not considered in the origi-
nal treaties, such as the Treaty of Rome, since the main aim was
economic. In order to solvethisparadoxica situation, human rights
started to be considered as genera principles of the law and the
standards were the Constitutions of the member states and the
International agreements.

The protection of regional or minority languages was not a
priority for the European Community, considering also that, at the
beginning, the purpose was especially economic. Thus, therewere
provisions aimed to protect the official languages of the EU basi-
caly for political reasons. The Treaties did not contain acatal ogue
of fundamental rights, thus the respect for human rights was en-
couraged from the Court of Justice through the system of general
principles of the law. Fundamental rights form an integral part of
thegeneral principlesof law. In safeguarding these rightsthe Court
isbound to draw inspiration from constitutional traditions common
tothemember statesand I nternationa Tregtieson which the member
states have collaborated or they are signatories®.

Article 314 of the European Community Treaty stated that
thetreaty waswrittenin thefour official languages of thesix origi-
nal member states: Italian, French, German and Dutch®. It de-
clares that the words of the Treaty are equally valid in all EU
official languages. Article 21 states that every citizen of EU can
writein one of the official languages in addressing certain Euro-
pean Institutions and can receive an answer in the same language.
There are no detailed and specific provisionsfor the protection of
languages, especially minority languages, in the treaties but there
aresomearticlesrelated to thetopic or better related to“ languages’
without further specification such as* official” or “minority”. The
problemisto “force” the norms saying that since in some articles
“languages’ are mentioned without the adjective“ official” wecan
include also minority languageswith abroad interpretation.

Article 149 (formerly Article 126) about education made
mention of the protection of linguistic diversity and stated that the
Community action shall be aimed at devel oping the European di-

36 CRAIG P. and DE BURCA G., EU Law Text, Cases and Materials 4e Ox-
ford University Press2007.

37 MILIAN | MASSANA A., «Le principe d' égalite des langues au sein des
institutions de 1’ Union europeenne et dansle droit communautaire, mythe ou
réalite? Revista de Llengua i Dret, n. 38, December 2002.
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mension in education particularly through the teaching and dis-
semination of the languages of the Member States.

One of the many purposes of the Maastricht Treaty was to
promotethe culturein themember states, to respect the national and
regional diversities(Art. 151, formerly art. 128); thus, wecanfind a
commitment to cultural and linguistic diversity. It isnot clear if in
theseregional diversitieswe caninclude minoritiesand minority lan-
guages. It dependson theinterpretation and abroad interpretationin
theory is possible but it is also a palitical issue, consequently, if a
member state does not want to sign and ratify the European Charter
for Regiona or Minority Languageswill be not too much supportive
of this broad interpretation. The ECJ judges are men and women
with persona opinionsbut all dependson contingent circumstances.

Art. 6 of the 1992 Treaty on the European Union states that
respect for human rightsis abasic principle of the Union. Article
13 of the EC Treaty (formerly art. 6a) containsapassagein favour
of positive discrimination, so the Community “ within thelimits of
the powers conferred may take appropriate action to combat dis-
crimination based on sex, racia or ethnic origin, religion or belief,
disability, age or sexual orientation” . Unfortunately languageisnot
mentioned at all inthisarticle®.

The Treaty of Amsterdam went beyond the Maastricht
Treaty, in articles 6.1 and 6.2 of the EU Treaty (former art. F.1)
accepting the position of the ECJ about the general principles of
Community Law, and declares: “1. The Union is founded on the
principlesof liberty, democracy, respect for human rightsand fun-
damental freedoms, and therule of law, principleswhich are com-
mon to the Member States. 2. The Union shall respect fundamen-
tal rights, as guaranteed by the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms signed in
Rome on 4 November 1950 and as they result from the constitu-
tional traditions common to the Member States, as general princi-
plesof Community law”.

The enjoyment of human rightsis guaranteed, since, in the
following article, Article 7 of the TEU there is the possibility to
recourse to a complex procedure to sanction the member States
which are not respectful of human rights.

38 URRUTIA . and LASAGABASTERI., «Language Rightsasa General Prin-
ciple of Community Law», German Law Journal n. 5, 1 May 2007, p. 11
availableonlineat http://www.germanlaw journal .org/article.php?d=822
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The respect of minoritiesis a prerequisite for the adhesion
of further states to the European Union. In respect of enlarge-
ment, the Copenhagen political criteria for candidate countries
include treatment of minorities, along with matters such as the
respect for the rule of law, human rights and democracy®. How-
ever, it appears that there are not requirements to ratify instru-
ments of the Council of Europe such as the Framework Conven-
tion since only the ECHR is mentioned in article 6 EU Treaty.

Itisnot clear if languagesrightsareincluded in the general
principlesof thelaw* but the answer |ooks positive since minority
rights are included in the instruments of the Council of Europe
(ECHR, ECRML and Framework Convention for the Protection
of National Minorities), which most of the member statesratified,
and in many Constitutions of Member States, for exampleart. 6 of
the Italian Constitution and art. 3 of the Spanish Constitution. In
several judgments the ECJ considered principles which were not
included in the Treaties but in the ECHR* which isan instrument
of the Council of Europe and the EU is not part of ECHR but we
cannot forget that the EU countries are part of ECHR, conse-
quently, itisnot so easy to neglect the provisionsfor the protection
of human rightsincluded in the Council of Europeinstruments. In
the case of minority languagesthesituationisalittle bit more com-
plicated since not all member statesratified the Languages Charter,
only 15 out of 27, and aso not al member states have in their
Condtitutions provisionson minority languages but the ECJ, in other
circumstances, accepted in its judgments principles which were
not common to al member states. Experience seems to demon-
strate that the ECJis ableto give broad interpretations even when
important i nterests of member statesareinvolved®. Inthe Metock

39 Art. 49 EUT states that “(a)ny European State which respects the principles
set outin Article 6 (1) may apply to become amember of the Union”.

40 Seealso SCHILLING T., «Language Rightsin the European Union», German
Law Journal n. 10, 1 October 2008, available onlineat http://ww.germanl aw
journa.org/article.php?d=1015 p. 1220 et seq.

41 See for example C- 60/00 Carpenter v Secretary of State for Home Depart-
ment, 11 June 2002, (2002) ECR I-6279.

42 Seethe ECJ case C-200/02 Zhu and Chen v Secretary of State for the Home
Department. A Chineselady who wasliving in UK, pregnant moved in North-
ernlreland in order to give birth to her daughter, Catherine, who, according the
Irish law, became automatically Irish citizen. The lady exploited the European
Unionlaw in order to stay in UK.
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case® an important political issue relating to immigration was
involved and the ECJ on 26 July 2008 ruled that “a non-com-
munity spouse of a citizen of the Union can move and reside
with that citizen in the Union without having previously been
lawfully resident in amember state. The right of anational of a
non-member country who is a family member of a Union citi-
zen to accompany or join that citizen cannot be made condi-
tional on prior lawful residence in another Member State”. This
condition was prescribed by Irish Immigration Law and other
countries also have Immigration Laws, for example Denmark
and the UK, which have restricted the possibility of immigra-
tion. After this case the Danish Immigration Law could be
brought down by ECX. The sensitive issue is that when the
rules are not detailed enough, thus giving the judges of the ECJ
the possibility to interpret them more broadly and even to force
solutions upon on its member states. This kind of orientation
may be useful also for the minority languages but all dependson
judges’ wishes and on contingent circumstances.

4. TheCharter of Niceand the Treaty of Lisbon

A relevant document, whichwill belegally binding when the
Treaty of Lisbonisratified by all member states®, isthe Charter of
Fundamental Rights of the European Union*, approved in Nice
the 7th December 2000.

On the 19th October 2007 the Informal European Council
in Lisbon approved anew Treaty; it was signed on 13th December
2007 in Lishon, exactly 50 years after the Treaty of Rome®’.

Art. 2:3 of the Lisbon Treaty states that the EU “shall re-
spect itsrich cultural and linguistic diversity and shall ensure that
Europe’scultural heritageis safeguarded and enhanced”, this“re-

43 ECJ case C-127/08 Metock and others v Minister for Justice, Equality and
Law Reform.

44 http://mww.brussel 5 ournal .com/node/3457

45 At the moment, October 2009, after the successful referendumin Ireland and
theratification of Poland, the Presidents of Check Republic and Ireland haveto
ratify, thus, after theseratifications, all member stateshave ratified.

46 At the moment the Charter could be considered as soft law because theinstitu-
tions have considered the compatibility with the Charter of their actsand pro-

posals.
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spect” can have avery loose meaning. Again, thisarticle does not
say “minority languages’ but it does not refer merely to the “23
official languages of the EU”; consequently, with abroad interpre-
tation minority languages might be included in this reference to
“linguisticdiversity”. A further problemisthat “ respect” does not
say that positive measures are requested in order to guaranteethis
respect; consequently the meaning isvery loose.

The Treaty of Lisbon makes alegally binding cross-refer-
ence to the Charter of Fundamental Rights of the EU as a real
catalogue of rights. The Charter of Nice did not introduce substan-
tial new provisions. It did emphasize respect of diversities; how-
ever, it did not consider the right of minorities as a fundamental
right®. The Court of Justice should ensure that the Charter is
applied correctly. At the moment it isnot legally binding but it is
respected by the institutions as a source of soft law.

Art. 21 states: “ Any discrimination based on any such ground
as sex, race, colour, ethnic or social origin, genetic features, lan-
guage, religion or belief, political or any other opinion, membership
of anational minority, property, birth, disability, age or sexual ori-
entation shall be prohibited...”

Accordingto Art. 22: “The Union shall respect cultural, reli-
giousand linguistic diversity”.

Articles21 and 22 of the Charter of Nice aretoo generic and
vague but could be abasefor the protection of minority languages.
In these articles “language” is not followed by other adjectives;
thustheinterpretation could be broad, considering also that in arti-
cle 21 theword “language” is close to “membership of anational
minority”. However, theserightswill apply only to actsand legida-

47 Before the Treaty of Lisbon there was the project of the Constitution for Eu-
rope (signed in October 2004 in Rome) which failed after the referendain
France and Netherlands. The preambl e of the European Constitution, although
did not havelegal force, contained the principle of no discrimination, respect of
diversitiesand could show a“favor” for languages, maybe minority languages
too but it was too generic and also was not a sufficient guarantee. The second
part of the European Congtitution had incorporated the Charter of Fundamental
Rights of the European Union and would give its provisions a binding legal
force.

48 CAMPINSERITJA M., «El reconeixement deladiversitat linguisticaalaCarta
delsdretsfonametalsdelaUnio Europea», in Revistade Llenguai Dret, n. 38,
december 2002, p. 95 et seq.
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tion emanating from the EU and not to domestic State legislation®.
Therespect of minoritiesisalso aprerequisite for the adhesion of
further statesto the European Union.

Article 41.4 of the Charter concerns the right of good ad-
ministration and includestheright of petition and declarestheright
to addressto the Institutions in one of the languages of the Treaty
and to receive the answer in the same language. Thisprovisionis
only for official languages of the EU.

On Wednesday, 12 December 2007, in Strasbourg, the Presi-
dent of the Commission, European Parliament and the Council
signed and solemnly proclaimed the Charter of Fundamental Rights
of the EU which will take on legal force under the Reform Treaty.
Inthe EU framework thereisnot astrong basefor an appeal to the
European Court of Justice regarding minority languages. Rather
therole of the ECJ should be to make a step forward and interpret
the European Union Law in order to substitute thelack of political
goodwill and to make anew statement asin Costad ENEL*. Inthis
casetherewas not astrong legal basisin the European Community
framework to claim the supremacy of EC Law over national law
but the ECJ decided to make a statement going beyond the rul es of
the CE Treatiesto create new rules. The Treaty signedin Romeon
25 March 1957 did not explicitly establish the supremacy of Com-
munity Law over the laws of the member states but the ECJ has
established firmly thisprinciplein the landmark case Costal ENEL
and in other cases. The ECJisan influential body inthe EU legal
system and, over the years, exceeded itsjudicial role and strayed
into alaw and policy-making role. The ECJ (and also the CFl) is
not bound by any doctrine of precedent and often exceeded its
original functionwith the*invention” of concepts never mentioned
in the Treaties. for example supremacy, direct effect or even the
development of human rights. In the case of minority languages

49 http://www.eblul.org./index.php?option=com_contentandtask=viewandid=
1508Itemid=1 According Eblul “It will givethoselanguage groupswhich are
still continuously discriminated against some groundsfor redress, if they are
discriminated against in any EU based actsand legidlation”.

50 ECJ CostalEnel case 6/64 ECR 585, Flaminio Costa was an Italian citizen
opposed to nationalizing the Italian Energy company ENEL, because he had
sharesinit. In order to protest he refused to pay hiselectricity bill. He argued
that nationalizationinfringed EC Law asit distorted the market. The ECJruled
in favour of the Italian government. Nevertheless, the ECImade it clear that
Community law could not be challenged by any piece of national legidlation.
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too the treaty basis is not so strong and the provisions are very
generic, but the ECJ could do the same asin CostalENEL . How-
ever, at the moment, it appearsthat the orientation of the judges of
the ECJ, most of whom are from Civil Law countries, is to re-
spect, apply and to follow strictly thelaw instead to create new law
asinthe past.

5. Conclusons

The Council of Europe and the European Union frameworks
are important because they create obligations for the countries
which signed thetreaties (Council of Europe) and which aremem-
bers of the European Union. Regarding minority languagesthe do-
mestic law oftenimplemented principles contained in theseinstru-
ments. In the system of the Council of Europe the provisions on
minority languages are detail ed but there are not true sanctionsand
languagerightswill befundamenta rightsinthe proper way only if
thelaws adopt true sanctions; without sanctions and obligationsa
human right isfundamental only in theory but not in practice. The
instruments of the Council of Europe often lack effectiveness be-
causethe enforcement of the Conventionsand of the ECtHR judg-
ments, has been |eft to the Member States, thereisonly apolitical
supervision by the Council of Ministers. If thereisno sanction for
disrespecting the rights, the legal order is not effective and can
become declaratory only. In addition the Conventions not ratified
are not effective; we cannot to say that a Convention is really
useful if the state which really needsit has refused to ratify.

The system is more effective and there is more protection
within the European Union.

European Union differsfrom other International Organiza-
tions such the Council of Europe because has real powers. The
rules of the founding treaties are self sufficient and legally com-
plete, without an action by Member States. The European Union
through the European Court of Justice has put serious effort to-
ward assuring effectiveness of itsinstrument. The European Un-
ion hasanimportant framework for official languagesbut thereare
not requirements to provide services in minority languages, the
provisions are generic and not detailed. The member states are
reluctant to leavetheir powersin the human rightsarea, especially
minorities, to the European Union, since the main purpose at the
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beginning wasthe development of internal markets and economic
integration whereas the main purpose of the Council of Europeis
the protection of human rights. The Languages Charter isavalu-
ableinstrument for the protection of minority languages, asit con-
tains a lot of detailed provisions; however 12 of the European
Union countries did not ratify it, and these are countries with sev-
eral minority languages in their borders and it is not possible to
forcethemto sign andratify. Thisistheway how the International
Law works but thisis also the limit of the International Law. The
publication of reportsis agood incentive for astate but it isnot a
sufficient deterrent. If there are not sanctions the norms become
merely moral dutiesand astateisfreeto follow or not the sugges-
tion received; with sanctionsnormally is possibleto obtain the de-
sirableresult. The EU ismore than an International Organization
and the member states must respect the ECJ's judgments and the
EU legidation sincetherearetrue sanctionsfor those member states
that are disrespecting regulations, directives, decisionsand ECJ's
judgements. In the European Union when the Charter of Nicewill
beeffective, if it ispossibleto appeal to the Court of Justice, could
be very important for the protection of minority languages, espe-
cially for the countries which did not sign and ratify the European
Charter for Regional or Minority Languages but at themoment itis
difficult to say. Judges are careful to interfere in the sphere of
human rights and to influence the decisions of the states but some-
times, even recently, happened®. The composition of the ECJ
changes over the time and also judges are humans thus they can
change opinion. In the case of minority languages all depends on
the orientation of ECJand judges’ will to make a statement with-
out strong legal basis.
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Alessia Vacca: Euroopa NB6ukogu ja Euroopa Liidu raamistikud
vahemuskeelte seaduslikus kaitsmises — Uihtsus v&i erisus? Artik-
kel vordleb Euroopa Liidu ja Euroopa Ndukogu seadust, mis kaitsevad
vahemuskesli, ja vaatleb nende kahe stisteemi vahelisi suhteid. Euroo-
pa Ndukogul on vdhemuskeelte kaitsmisel olnud véga téhtis roll. See
on loonud kaks eriti tahtsat konventsiooni: Euroopa regionaal - voi vé-
hemuskeelte harta (1992) jarahvusvdhemuste kaitse raamkonventsioon
(1995). Mdlemad konventsioonid sisaldavad mitmeid vahemuskeelte-
ga seotud detailseid sétteid. K&ik maad, sh isegi mitte kdik Euroopa
Liidu maad, ei ole neid konventsioone ratifitseerinud. 27 Euroopa Lii-
du maast el ratifitseerinud 12 maad Euroopa regionaal- vai vahemus-
keelte hartat. Euroopa Liit toetab mitmekeel sust, sest ta tahab saavuta-
da Uihtsust, siilitades samal gjal erisust. Euroopa Uhendus on astunud
olulisi samme véhemuskeelte osas, nei st méarkimisvaérseimad on Euroo-
pa Parlamendi resolutsioonid. Euroopa Liidu pdhidiguste harta (vastu
vOetud Nice'is 7. detsembril 2000) sisaldab artikleid 21 ja 22, mis on
selle teemaga seotud. Lissaboni konventsioonis on ristviide Euroopa
Liidu pdhiGiguste hartale, mis on seetdttu seaduslikult seotud Lissabo-
ni konventsiooniga alates 2009. aasta detsembrist. Harta jéargi voiks
apelleerida Euroopa Oiguskohtusse, kui on tegemist keelega seotud dis-
krimineerimisjuhtudega.

Mérksdnad: keelelised digused, vahemuskeeled, Euroopa N&ukogu,
Euroopa Liit, Euroopa Oiguskohus



