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1. Introduction
Lines of relation between semiotics and law have been drawn from several perspectives for more than half a 
century now. These areas of research demonstrate definite overlap. For example, the problem of interpreta-
tion of law features in both realms. Whereas semiotics is interested in the question of how the norm gains 
a meaning and what the structure of a meaning is, the question from a legal point of view is how to achieve 
conditions wherein a meaning of a norm is as constant as possible between interpreters and over different 
periods of time. The aim for this article is to examine whether the structure of meaning proposed in cultural 
semiotics by the Tartu–Moscow School of Semiotics (TMS) is applicable for the interpretation of undefined 
legal concepts and to the fulfilling of legal gaps. To accomplish this end, one must

1)	 introduce the chosen semiotic basis;
2)	 legitimately conclude that the TMS ideas should be applied to interpretation of law; and
3)	 from examples of case law, ascertain whether the semiotic findings identified truly appear in legal 

practice. 
This article focuses on the implementation of the TMS semiotic programme for undefined legal concepts 

and for legal gaps. Research on this specific question has not been carried out before.

1	 I am very thankful to Elin Sütiste and Taras Boyko for the inspiriting seminars presented at the Department of Semiotics of 
the University of Tartu and for their kind help in relation to this article.

https://doi.org/10.12697/JI.2018.27.01
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2. The theoretical framework of the Tartu–Moscow School 
of Semiotics as an input to legal interpretation

Interpreting law is in its essence a semiotic process – i.e., a process in which meaning is created, a sign 
process. Although the word ‘semiotic’ is rarely used in description of legal interpretation, postmodern 
theory of law dissects the exchange of information between the legal system and its surrounding envi-
ronment.*2 It is evident that the process of legal interpretation as a communication process is analysable 
through semiotic methods and models. According to legal semiotician S. Tiefenbrun, a better understand-
ing of the elements of semiotics provides the legal practitioner with the key to the communication and 
discovery of meanings hidden under the weight of coded language and convention.*3

There are many, quite different approaches to the semiotics of law, and the field is quite fragmented. 
Taking this into account, one must decide which authors to follow.*4 It should be noted that, along with 
the works of legal semioticians, the contribution of general semiotics can be used in the analysis of legal 
processes. The author whose work is most directly considered in this article has been chosen from Estonia – 
namely, Juri Lotman (1922–1993), a central figure of the TMS. Lotman did not concentrate on problems of 
law or on the relationships between juridical models, although aspects of juridical processes are nonethe-
less cited as examples in some of the TMS’s publications.*5

The TMS of the 1960s to 1980s, which played a vital role in the larger European intellectual‑historical 
context,*6 proposed a research programme while also positing certain principles of the functioning of cul-
ture and cultural phenomena. It should be noted at this juncture that the presentation of the TMS in this 
paper is not a historical endeavour, for not only do contemporary semioticians utilise the TMS contribu-
tions*7 but the semiotics school of Tartu is a ‘living’ entity, developing the approach of cultural semiotics 
further. While the core ideas were formulated in the 20th century, they have not lost their central position 
in Tartu’s semiotics and remain of value today.

Forming the beginnings of a brief introduction, the central concepts of the TMS, among them text, 
utterance, and primary and secondary modelling system, should be introduced.*8 Culture in its 
totality of meanings and processes was long a central topic of academic enquiry among TMS scholars.*9 For 
Lotman, the operational basis of culture is the text. Lotman wrote that the text itself, ‘being semiotically 
heterogeneous, interferes with the codes decoding it and has deforming effect on them. This results in shift 
and accumulation of meanings in the process of transferring the text from the sender to the receiver.’*10

In defining culture as a kind of secondary language, scholars subscribing to the TMS introduced the con-
cept of the culture text, a text in this secondary language.*11 Hence, the TMS concept of cultural semiotics 

2	 Thomas Vesting. Rechtstheorie [‘Theory of Law’]. Munich, Germany: Verlag C.H. Beck 2007, p. 121, no. 232.
3	 Susan Tiefenbrun. Legal semiotics. – Cardozo Arts & Entertainment Law Journal 5 (1986 /1989), pp. 91–156 (on p. 156).
4	 Bernard S. Jackson. Legal semiotics and semiotic aspects of jurisprudence. – Anne Wagner, Jan M. Broekman (eds). Pros­

pects of Legal Semiotics. 1990, pp. 3–36 (on p. 3).
5	 For example, Juri Lotman, Aleksandr Pjatigorski. Tekst ja funktsioon [‘Text and function’]. – Juri Lotman (ed.). Kultuuri­

tüpoloogiast. Tartu Ülikooli kirjastus 2010 [1970, 1973] (in Estonian), pp. 86–99, on p. 99, no. 0.1.3.
6	 Igor Pilshchikov, Mikhail Trunin. The Tartu–Moscow School of Semiotics: A transnational perspective. – Sign Systems 

Studies 44 (2016) / 3, pp. 368–401 (in particular the abstract). – DOI: https://doi.org/10.12697/sss.2016.44.3.04.
7	 See, for example, Remo Gramigna. The place of language among sign systems: Juri Lotman and Émile Benveniste. – Sign 

Systems Studies 41 (2013) / 2–3, pp. 339–354. – DOI: https://doi.org/10.12697/sss.2013.41.2-3.10.
8	 Again, these are only some of the main concepts – there are several others. The concepts selected for discussion here were 

chosen for the assistance they provide in analysing a binary structure of legal concepts and legal gaps.
9	 Taras Boyko. Describing the past: Tartu–Moscow School ideas on history, historiography, and the historian’s craft. – Sign 

Systems Studies 43 (2015) / 2–3, pp. 269–280 (on p. 270). – DOI: https://doi.org/10.12697/sss.2015.43.2-3.08.
10	 Juri Lotman. Text and cultural polyglotism (Tanel Pern, trans.). – Abstracts: International Congress ‘Cultural Polyglotism’, 

to the Anniversary of Juri Lotman’s 90th Birthday. Tartu 2012, pp. 9–14 (on p. 12). Conference held in Tartu on 28 Febru-
ary – 2 March 2012. 

11	 Juri Lotman et al. Theses on the Semiotic Study of Cultures (As Applied to Slavic Texts). Tartu Semiotics Library 13: 
Beginnings of the Semiotics of Culture (series editors: Kalevi Kull, Silvi Salupere, Peeter Torop). Tartu University Press 
2013 [1973], p. 43, no. 4.0.0. In comparison, Julia Kristeva cites a parallel with her concept of intertextuality, point-
ing out that ‘based on natural language[,] art is of another, “superstructural”, order: it redistributes the primary logic 
of language according to new logical rules, conferring on humanity new mental (or, as one would say today, new cog-
nitive) possibilities, different principles of logic for the reconstruction of the self and the world’. See Julia Kristeva 
et al. On Yury Lotman. – Modern Language Association PMLA 109 (1994) / 3 (May), pp. 375–376 (on p. 376). –  
DOI: https://doi.org/10.2307/463073.
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implies that a semiotics of text (in particular, a semiotics of artistic text) is an indispensable constituent 
part.*12 For the Tartu–Moscow semioticians, secondary modelling systems became the fundamental 
object of study.*13 Particularly in later years, Lotman’s secondary modelling system method did not, how-
ever, get in the way of his message.*14 Nevertheless, it is important, and discussion of the question of sec-
ondary modelling systems continues in contemporary semiotics.*15

Lotman’s first definition of a secondary system came in the article ‘The Issue of Meaning in Secondary 
Modelling Systems’ (1965), later republished as a chapter in The Structure of the Artistic Text. A second-
ary modelling system is described there as ‘a structure based on a natural language. Later the system takes 
on an additional secondary structure[,] which may be ideological, ethical, artistic, etc. Meanings in this 
secondary system can be formed according to the means inherent to natural languages or through means 
employed in other semiotic systems’.*16

In a seminal collective work on the semiotics of culture first published in 1973, Theses on the Semiotic 
Study of Cultures (hereinafter, ‘Theses’), Lotman et al. state that 

[a]s a system of systems based in the final analysis on a natural language (this is implied in the term 
‘secondary modelling systems’, which are contrasted with the ‘primary system’, that is to say, the 
natural language), culture may be regarded as a hierarchy of semiotic systems correlated in pairs, 
the correlation between them being to a considerable extent realized through correlation with the 
system of natural language.*17 

In Theses, the problem of one text existing at the same time in both modelling systems was pointed out: so 
long as some natural language is a part of language of culture, there exists the question of the relationship 
between the text in the natural language and the verbal text of culture.*18 The authors of the TMS solved the 
problem via distinguishing among three distinct relationships that are possible between text and culture: 

a)	 text in the natural language is not a text of a given culture;
b)	 the text in given secondary language is simultaneously a text in the natural language; 
c)	 the verbal text of a culture is not a text in the given natural language.*19

This leads to another important distinction with regard to texts and non-texts. The latter are called 
utterances.*20 Not every linguistic utterance is a text from the point of view of culture, and controversly, 
not every text from the point of view of culture is a correct utterance in natural language.*21 Lotman claims 
that for a culture text the initial point is the moment in time when the act of linguistic expression is not suf-
ficient for transformation from utterance into text.*22 According to Lotman, what makes a text (as distinct 
from an utterance) is a certain order. For an example of this relationship, TMS scholars point to a poem by 
Pushkin that is at the same time a text in Russian.*23 

12	 Igor Pilshchikov, Mikhail Trunin (see Note 6), pp. 387–388.
13	 Daniele Monticelli. Critique of ideology or/and analysis of culture? Barthes and Lotman on secondary semiotic systems. – 

Sign Systems Studies 44 (2016) / 3, pp. 432–451 (on p. 443). – DOI: https://doi.org/10.12697/sss.2016.44.3.07.
14	 David Bethea. Whose mind is this anyway?: Influence, intertextuality, and the boundaries of legitimate scholarship. – The 

Slavic and East European Journal 49 (2005) / 1 (Spring), pp. 2–17 (on p. 3). – DOI: https://doi.org/10.2307/20058218.
15	 See, for example, Remo Gramigna (see Note 7).
16	 As cited by Daniele Monticelli (see Note 13), p. 440.
17	 Juri Lotman et al. (see Note 11), p. 53, no. 6.1.3.
18	 Ibid., p. 62, no. 4.0.0.
19	 Ibid., p. 62, no. 4.0.0, b.
20	 Sometimes translated also as ‘messages’. The TMS scholars’ concept of an utterance is not the same as a speech act in the 

speech acts theory proposed by J.L. Austin.
21	 Juri Lotman et al. (see Note 11), p. 63, no. 4.0.1.
22	 Juri Lotman, Aleksandr Pjatigorski (see Note 5), p. 87. 
23	 Ibid. Another example provided by TMS scholars involves the literature of Old Russia. If the number of sources here is 

relatively stable, the list of texts varies significantly from one one scholary school to another and from one investigator to 
another. The sources which do not satisfy the concept of Old Russian Culture, are transferred to the category on “nontexts”. 
Juri Lotman et al. (see Note 11), p. 64, no. 5.0.1.
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3. Application to law
At the very first glance, it may seem that these semiotic statements about cultural phenomena have less to 
do with law. According to Lotman, however, practically all meaningful elements – from the vocabulary of 
natural language to the most complex artistic texts – act according to the same regularities.*24 As Continen-
tal European law is mainly a textual phenomenon, the interpretation of legal terms, when examined from 
the standpoint of sign process, follows the same regularities as other cultural phenomena. This is a fascinat-
ing point of view and is worthy of elaboration in the context of legal interpretation. 

Tiefenbrun points out that, irrespective of all efforts at achieving objectivity in legal language through 
general use of referential terms, there is no doubt that the language of law is a distinct sub‑language, a  spe-
cial case of ordinary language that can and often does baffle non‑lawyers.*25 In other words, Tiefenbrun 
makes it explicit that legal language is secondary to natural language in a way similar to that in which the 
TMS sees artistic text as secondary to natural language. 

A juridical text is without doubt a part of culture – it belongs to the legal tradition, and it is a part of the 
legal system in states, carrying the symbols and the ideology of those states. For illustration, one can point 
out that Continental law has a Roman-law background and contains many Latin concepts, such as culpa 
in contrahendo, in dubio pro reo, de iure, de facto, and ius commune. Latin terms are used frequently in 
German-speaking countries, and the transition in Estonian legal terminology from the Soviet era to the time 
of EU membership found one of its manifestations in the Estonian scholars’ usage of Latin terms in juridical 
journals.*26 It is evident that the law, given as a written text – most importantly in the Constitution and in 
acts of law issued by Parliament – constitutes both language and cultural text at the same time. This makes 
the question of primary and secondary modelling in a piece of law relevant in its own right. In the case of 
legal texts, the text in the given secondary language is simultaneously a text in the natural language (see 
item b above). Additionally, their relationship determines more than the meaning of the Latin terms when 
used in a contemporary social context. This can be expressed in another way too: the circulation between 
natural language as primary modelling system and legal language as secondary modelling system encom-
passes not only the words that seem alien but all terms used in a law’s text. In the following subsections of 
the paper, this binary structure is presented as a translative process in law and as a structural principle of 
legal concepts.

3.1. Drafting and interpreting of legal concepts as two,  
opposite semiotic processes

First of all, the very distinction between legal and natural language in a legal text attests to a legislative 
process being a translative activity at its core. What distinguishes a piece of law as a text rather than an 
utterance is a certain order that characterises law. Every legal text is a formalised text (with complicated 
language that is aimed at precision and with division into specific parts such as chapters, sections and 
subsections, paragraphs, and points and sub‑points) that possesses a margin of truth, which a non-text 
does not.*27 As referred to above, at the level of a primary modelling system legal terms are part of natural 
language, utterances, while at the level of a secondary modelling system they are part of culture text, more 
precisely juridical culture text. Therefore, in the legislative process, in the drafting or composing of a law, 
the words of the natural language (utterances – for example, ‘post box’) are transformed into legal language 
(in the same example, into the text ‘post box’ as defined in accordance with the Postal Act*28’s §8 (1) as ‘a 
facility for the delivery of postal items which is in the possession of the addressee’). The words of the natural 
language gain specific meaning that they did not have outside the culture text. 

24	 Juri Lotman. Kultuurimälu [‘Cultural memory’]. – Akadeemia 25 (2013) / 10, pp. 1736–1746 (on p. 1379).
25	 Susan Tiefenbrun (see Note 3), p. 119.
26	 Merike Ristikivi. Terminological turn as a turn of legal culture. – Juridica International 2008/XV, pp. 175–182 (on p. 175).
27	 Ibid., p. 89.
28	 Postiseadus (Postal Act). – RT I 2006, 18, 142 (in Estonian; English text available at https://www.riigiteataja.ee/en/

eli/520062017019/consolide#para8, most recently accessed on 1.4.2018).
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With another process, interpretation of a law, one sees a counter-process that entails the operation of 
transforming the legal concept back into the concept from natural language. This can be presented graphi-
cally as follows:*29

Legistative  
process

natural language natural language

legal concept legal concept
Juridical 
interpretation

Figure 1. The legislative process (the concept from natural language becoming part of a legal text)  
and the process of interpretation of legal concepts (finding of a meaning in natural language).

We can find another parallel with Lotman’s ideas in relation to our question of what constitutes good legal 
language. Namely, Lotman identifies how the moment at which a text turns back into its meaning in natural 
language corresponds to the moment wherein culture begins to crumble.*30 In parallel, if a legal text loses 
all of its specific terms and is completely open to free interpretation, it loses its binding nature; it stops 
being a text in a culture and becomes a non-text, general language. Or, in a counter process, if there is an 
increase in textual meaning, there is also a decrease in the meaning at the level of general utterance. By 
means of cultural semiotics, it can be explained that there is a tendency for texts seeking to express utmost 
high become hardly understandable for the addressees.*31 We can put these two semiotic tendencies into 
words thus: it appears that the legislature has to find a way to make the legal text as easily translatable into 
utterances as possible while retaining utility of the law. This conclusion, drawn by analogy from cultural 
studies, is not new, however. Legal theory, although not using the term ‘transforming utterances into text’, 
touches on the question by referring to ‘the margin of discretion’,*32 which in the language of semiotics 
would be ‘the number of utterances in law’. To sum up, we can state that Lotman’s idea of two separate 
modelling systems helps us to discover that there is a hidden binary structure not solely in legal language 
in general but to each legal term too.

3.2. A semiotic model of the binary structure  
of undefined legal concepts and legal gaps

3.2.1. Undefined legal concepts

The margin of discretion in law is granted through the use of undefined legal concepts. As has been noted 
above, legal concepts articulated in the legal language function with a dual role. They circulate between 
legal and natural language. Through this, legal terms are, on the one hand, parts of the legal system that 
surrounds them, but at the same time they refer to the factual circumstances and values of the society and 
cultural space. Every legal concept has a binary nature – it is part of the legal space and of the extra-legal 
space. As Thomas Vesting describes it, this duality manifests itself in a) legal reproducibility (restoring the 
legal system) and b) legal change as a dialogue within a legal system. He writes that the interpretation of 
law has to tackle two issues with particular attentiveness: consistency in terms of repeatability of decisions 
(self-reference) and consideration of the structure of each particular case (external reference).*33 To my 
mind, this structural functionality has its foundations on the double‑structured language: the self-reference 
of a particular legal concept refers to the meaning in the legal language, whereas the external reference of a 

29	 In their scholarship, Lotman and the other Tartu–Moscow semioticians did not give a graphic illustration of the relation-
ship between primary and secondary systems that would make explicit the modalities of the construction of second-order 
meanings on the basis of first-order ones. Daniele Monticelli (see Note 13), p. 442.

30	 Juri Lotman, Aleksandr Pjatigorski (see Note 5), p. 90.
31	 Ibid., p. 92.
32	 Richard Haase, Rolf Keller. Grundlagen und Grundformen des Rechts. 11., vollkommen neubearbeitete Auflage [‘Funda-

mentals and Main Forms of Law: 11th, New Edition’]. Stuttgart, Germany: Verlag W. Kohlhamer 2003, p. 36, no. 84.
33	 Thomas Vesting (see Note 2), p. 121, no. 232.
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particular concept refers to the meaning in the natural language. The binary structure is especially clearly 
evident in the domain of undefined legal concepts.*34 

The idea of an undefined legal concept (also called a blank concept) has its origins in German legal 
theory from shortly after the Second World War and, according to some sources, is not universally recog-
nised in the systems of Continental Europe.*35 An undefined legal concept is set in opposition to defined 
legal concepts. It needs to be interpreted. According to the case law of the Federal Constitutional Court 
(Bundesverfassungsgericht), the room for interpretation should be determined in line with the aims for the 
law and it should be possible to control the outcome of the interpretation carried out by courts.*36 A defined 
legal concept, in contrast, is one that has a legal definition provided by law; therefore, according to Haase 
and Keller, a defined legal concept leaves no room for interpretation.*37

For example, §8 (6) of the Postal Act states requirements as to the location of post boxes in a village: 

In a village, according to the agreement between the owner of a post box and a universal postal ser-
vice provider, the post box shall be located at a place which is at a reasonable distance from the resi-
dence or seat of the person and in a place which is accessible by means of transport throughout the  
year.*38

‘Post box’ in this case is a defined legal concept as described above, because it is defined in §8 (1) of the 
Postal Act. All the other words in this extract, in contrast, are not defined by law. What can be understand 
as the content of ‘agreement’, ‘reasonable distance’, or ‘accessible by means of transport’ is, therefore, a task 
for the interpreter, the person who reads and applies the law – probably a judge. The undefined legal con-
cepts that govern the application of law can be very broad, as in the cases of ‘public weal’, ‘public interest’, 
‘road safety’, ‘danger’, ‘reliability’, and ‘the ability of the people’.*39

In the interest of legal certainty, it must be required of the legislator that each norm be formulated 
clearly and unambiguously. At the same time, when finding a balance between flexibility of the law and legal 
certainty, the legislator may leave a certain margin of discretion to the law in order to afford reacting fairly 
in a particular situation. If a legislator uses an undefined legal concept to apply an element of discretion, a 
margin of discretion is granted to the authorities. Undefined legal concepts are fully verifiable by the court. 
Their interpretation falls under court authority.*40 Therefore, the use of undefined legal concepts is, on the 
one hand, an intentional method of the legislator for granting the power of interpreting a law to judges 
while, on the other hand, it is an unavoidable attribute of language. 

3.2.2. Gaps

The same kind of duality characterises legal gaps. Each law inevitably has gaps*41, and therefore it has long 
been recognised that the courts have the authority to fill these gaps. For example, pursuant to the Swiss Civil 
Code’s Article 1 (2) there is a court duty to fulfill the gap in the way a legislator would have done if there is no 

34	 The concept is Umbestimmte Rechtsbegriffe in German.
35	 Marina Künnecke. Tradition and Change in Administrative Law: An Anglo-German Comparison. Berlin: Springer-Verlag 

2007, p. 79. – DOI: https://doi.org/10.1007/978-3-540-48689-3.
36	 Hans D. Jarass, Bodo Pieroth. Grundgesetz für die Bundesrepublik Deutschland. Kommentar. 9. Auflage [‘Constitution for 

Federal Republic of Germany. Commentary: Ninth Edition’]. Munich, Germany: Verlag C.H. Beck 2007, Art. 20, para. 488, 
no. 61.

37	 Richard Haase, Rolf Keller (see Note 32), p. 38, no. 92. In another position taken by lawyers on the interpretation of undefined 
legal concepts, when one proceeds from the assumption that every term in a legal norm is automatically a legal term, the 
character of these terms is undefined if their application is not possible with reference to a legally binding text (for example, 
a legal definition therein), and therefore they must be interpreted under their ordinary meaning and systematic, historical 
and teleological context. For discussion, see Kathrin Limbach. Uniformity of Customs Administration in the European 
Union. United Kingdom: Hart Publishing 2015, p. 55). – DOI: https://doi.org/10.5040/9781782256755.

38	 All terms found in the Postal Act (see Note 28).
39	 Marina Künnecke (see Note 35), p. 79.
40	 Franz Reimer. Juristische Methodenlehre [‘Handbook of Legal Methods’]. Baden-Baden, Germany: Nomos Verlagsgesell-

schaft 2016, p. 220, no. 478. – DOI: https://doi.org/10.5771/9783845259819.
41	 I have written in more depth about this: L. Reisberg. Gaps in the law fulfilled with meaning: A semiotic approach for decoding 

gaps in law. – International Journal for the Semiotics of Law – Revue internationale de Sémiotique juridique 30 (2017) / 
4 (December), pp. 697–709. – DOI: https://doi.org/10.1007/s11196-017-9521-1.
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common law.*42 This process, judicial development of law, is considered a continuation of interpretation, 
where the two are seen as interconnected and as part of a gradual operation.*43 In the strict sense, inter-
pretation is finding the meanings of the words of a law; in the broad sense, every time the judicial process 
settles the detail of any matter in solving a particular case constitutes a development of law, one that also 
serves the methodology of interpretation. Interpretation and filling of legal gaps go hand in hand; therefore, 
the same criteria that play a role in interpretation – in particular, the regulatory objective and the objective 
teleological criteria – apply to the overcoming of legal gaps.*44 A gap always exists as part of a legal system 
(self-reference); it should be filled with new material driven from society in a way that promotes the stability 
of the legal system (external reference). 

Claus-Wilhelm Canaris defines a legal gap by stating that a gap occurs when, in interpretation of possible 
meanings of the words of the law, there is no corresponding rule in the law even though the legal order as a 
whole requires one. In other words, a gap is an unplanned deficiency (Unvollständigkeit) of positive law.*45 
The decisive question is whether the gap as a deficiency of valid law is obvious and, therefore, its elimination 
de lege lata by the applier (judge) is possible or, rather, it is a deficiency of the legal policy and legal system – 
i.e., a legal gap that must be removed by the legislator. This question must be answered on a case‑by‑case 
basis.*46 It is very important to emphasise that a gap in the law does not mean the presence of a ‘nothing’ but 
rather a “definite something”, which, according to the regulatory plan or the whole law, should form a certain 
rule.*47 When the gap is represented graphically, it can be seen as gaining its meaning from its context.

	

Figure 2. Legal gap as an absence of something certain. 

From the moment of discovery of the legal gap, it is part of the legal text: semiotisation of the gap takes 
place. In decoding the gap as a semiotic phenomenon, we have the means to analyse it. Just as Lotman says 
when stating that the text can appear as a condensed programme of the entire culture,*48 we can conclude 
that every legal concept, and in the same way every legal gap, contains a model of the legal system. Filling a 
gap extends the law from its general idea to its lower levels because it requires an analysis of what is inher-
ent in the legal order as a whole and what arrangement is most suitable for the legal system. In the process, 
the gap detected in the law renders the law more coherent with the society.

4. The binary nature of the undefined legal concepts  
in relation to examples from case law

From comparison between defined and undefined legal concepts with regard to the tension between self-
reference and external reference, it appears that in the case of defined legal concepts (as in ‘post box’ exam-
ple) the balance in the tension between self-reference and external reference favours self-reference. This is 
so because defined concepts are autonomous and must always be interpreted in the same way within a given 
legal system. These elements of a system remain as they are and keep the stability of the system secure. In 
the case of undefined legal concepts, on the contrary (for instance, the reference to ‘reasonable distance’), 

42	 SR 210 Schweizerisches Zivilgesetzbuch vom 10. Dezember 1907 (Swiss Civil Code), Redaction 1. Januar 2018), AS 24 233. 
Available online at https://www.admin.ch/opc/de/classified-compilation/19070042/index.html#a1 (most recently accessed 
on 30.6.2018).

43	 Karl Larenz, Claus-Wilhelm Canaris. Methodenlehre der Rechtswissenschaft. Dritte, neu bearbeitete Auflage [‘Study of Legal 
Method: New Third Edition’]. Berlin: Springer-Verlag 1995, p. 187. – DOI: https://doi.org/10.1007/978-3-662-08709-1.

44	 Ibid., p. 188.
45	 Ernst Krämer. Juristische Methodenlehre. Fünfte Auflage [‘Juridical Method: Fifth Edition’]. Munich, Germany: Verlag 

C.H. Beck 2016, p. 199.
46	 Ibid., p. 202.
47	 Karl Larenz, Claus-Wilhelm Canaris (see Note 43), p. 196.
48	 Juri Lotman et al. (see Note 11), p. 68, no. 6.0.1.
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there is more tension between self-reference and external reference: through undefined legal concepts, 
a significant amount of ‘foreign’ material ‘soaks in’, and this external material shapes the law as a whole. 
For that reason, one could conclude that the balance in the case of undefined legal concepts lies closer to 
external reference than self‑reference. Illustrative examples can be found in case law.

In consequence of European court and Estonian Supreme Court practice, interpretation of undefined 
legal concepts is not entirely free. Rather, it is based on the law in which the legal concept features. When 
looking into practice, the Constitutional Review Chamber of the Supreme Court of Estonia stated in 2005: 

A blank concept is a legislative tool the legislator uses when it withdraws from issuing detailed 
instructions in the text of law and delegates the authority to specify a norm to those who implement 
the law. As blank concepts are created by the legislator, these have to be defined with the help of the 
guidelines and aims expressed by the legislator.*49

The Supreme Court has repeated the position expressed above – i.e., that the interpreter shall not be guided 
only by common usage or the usage of a term in other acts but must take into consideration also the wording 
and purpose of the act itself (in this particular case the Packaging Excise Duty Act).*50 In another judge-
ment, a very recent one, the Administrative Chamber of the Supreme Court of Estonia stated that giving 
meaning to and interpreting a legal norm has to proceed from the entire legal system and use terms in their 
ordinary meanings, unless the provision in question stipulates the contrary.*51 Therefore, using undefined 
legal concepts (i.e., using natural language in a law) is acknowledged to be as inevitable as the need to inter-
pret these concepts afterwards.

The Constitutional Review Chamber of the Supreme Court has asked that, in the process of interpreta-
tion, the interpreters turn their gaze to societal issues. If we transform the idea such that it meshes with the 
vocabulary used by the Tartu–Moscow semioticians, cultural issues come into play in finding of a meaning 
of a norm from aims expressed by the legislator – i.e., through the social as well as cultural context of a norm 
(that is, external reference).

The European Court of Justice too is ready to report on the common usage of words (natural language) 
and hence uphold the attribute of foreign reference. In accordance with said court’s settled case law, the 
meaning and scope of terms for which European Union law provides no definition must be determined by 
considering the usual meaning of the terms in everyday language, while also taking into account the context 
in which they occur and the purposes of the rules of which they form a part.*52 

In conclusion, legal terms are always applied with an effort to maintain the core of the concept as accu-
rately and to as great an extent as possible. At the same time, each case, in its new form, comprises legal 
terms with a new context of usage. In particular, the cases associated with changes in society that have never 
been considered in this connection in the past form the core of the norms (e-solutions, ‘digisociety’, various 
issues of minorities, refugee issues, etc.). 

5. Conclusions
From one perspective, the idea of law as a secondary modelling system is in accordance with the conclusions 
drawn by TMS scholars with regard to other cultural texts. At the same time, it leads to conclusions similar 
to those articulated in theory of law.

If we look for a practical solution as output, for the interpretation of undefined legal concepts, a two-
level test has to be passed: firstly, the meaning in natural language has to be found, and, after that, correction 

49	 Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia no. 3-4-1-5-05, of 13.6.2005, p. 16. 
50	 Judgement of the Constitutional Review Chamber of the Supreme Court no. 3-4-1-18-07, of 26.11.2007, p. 29.
51	 Judgement of the Administrative Chamber of the Supreme Court no. 3-3-1-1-17, of 19.4.2017, p. 21.
52	 Case C‑336/03, easyCar [2005] ECR I‑1947, paragraph 21; Case C‑549/07, Wallentin–Hermann [2008] ECR I‑11061, 

paragraph 17; Case C‑151/09, UGT‑FSP [2010] ECR I‑0000, paragraph 39. 
In comparison, in common-law countries, the same question arises by statutory interpretation. Thus, in countries using 

the system of common law, the ‘plain meaning rule’, also known as the literal rule, is used. That rule dictates that statutes are, 
prima facie, to be presumed to use words in their popular sense. Words that are not applied in connection with any particular 
science or art are to be construed as they are understood in common language. Is it, indeed, a sound rule of construction to give 
the same meaning to the same words occurring in different parts of an Act of Parliament? For discussion, see Alan M. Schwartz, 
Catherine Rosebrugh. The interpretation of legal terms undefined in tax legislation: Guarantee and novation. 2017. Available 
online at http://www.fasken.com/files//CTF_PAPER_SEPT02_AMS.PDF (most recently accessed on 1.12.2017), p. 4.
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should be applied in accordance with the concept’s place in the legal system at hand, such that the law 
remains as constant as possible. From a broader angle, the place of undefined legal concepts in law under 
Lotman’s schema is important. Here, undefined legal concepts in legal systems are akin to elements of a 
language that ensure the deep memory of the system – these are, firstly, liable to change but, secondly, able 
to survive in the system, both in their invariance and in their variability. Undefined legal concepts have 
both of these characteristics: they possess certain autonomy, because they are not defined by law (surviving 
via connections to the surrounding law). At the same time, this is a distinctive feature, which leads to judges 
having the creative task of finding a fair solution (changing via shifts in meaning in natural language). 
According to Lotman, if we consider a series of synchronous contexts (in our case, many court cases), then 
not only can the stability of the element – the undefined concept – be made evident but so can the constant 
change due to the reading of the various dynamic codes.*53 The undefined legal concepts therefore function 
to bind the constantly modernising society and the law so that the latter does not fossilise.

In the context of language and words, Lotman concludes that one result of an attribute of liability to 
change is that one and the same element, penetrating the various levels of the system, interconnects these 
levels.*54 Undefined legal concepts interconnect elements of law in that their interpretation always leads to 
the question of what the legal system is like. As determined by case law, the interpretation has to follow the 
aims of the acts with which it forms a whole and be aligned with the broader context (the general principles 
of law etc.). This leads to a systematic approach to interpreting undefined legal concepts, through which the 
rule of law is ensured.

With the assistance of Lotman’s cultural semiotics, it is possible to formulate the regularities that oper-
ate in legal interpretation in the same way as in culture. These regularities, which have never before been 
pointed out in works of legal semiotics or legal theory, can be summarised thus:

1)	 In the legal domain, the relationship between the legal language and the natural lan-
guage determines the degree of validity and comprehensibility of the law for the soci-
ety. The further the legal language is from natural language, the greater the respect it engenders but 
also the less clear it is. Conversely, if the legal language is equivalent to the natural language, the law 
is going to be ineffective – the existence of extensive freedom for interpretation reduces the potency 
of the law.

2)	 Legislation and interpretation of law are opposite processes that together exist in a state 
of continual tension and mutual translation.*55 The interpreter of law must look for natural lan-
guage (utterances) in the law, while the legislator must strive for legal language (text) from within 
natural language – that is, the language that best suits the existing legal system.

3)	 Every legal concept and, moreover, every legal gap is a reflection of the legal sys-
tem, encompassing its condensed programme on the one hand (self-reference) and a 
reflection of the society on the other (external reference). The tension between the two is 
most evident in the interpretation of undefined legal concepts, in connection with which Estonian 
and European case law alike confirm that both need to be taken into consideration. On the one 
hand, undefined legal concepts and the legal gaps detected increase the coherence of society and 
law through legal elaboration; on the other hand, however, total openness to new material in the 
law leads to the law losing its validity for the society (see conclusion 1).

These three conclusions contribute to a well-functioning framework for interpreting legal concepts and 
overcoming legal gaps. In each case, it is necessary to define the ‘utterance’ and the ‘text’, clarify the ‘self 
reference’ and the ‘external reference’ in law, and bear in mind throughout the process that interpretation 
always occurs in relation to this binary structure.

Lotman’s interest in the effect of secondary modelling systems on the general system of culture clearly 
has its analogue in the field of legal studies. Just as much as a work of art is a secondary modelling system, 
so too is a carefully drafted contract or a curiously decided case of law, which, when studied in detail from 
the perspective of its linguistic elements, can reveal the worldview behind and suffusing it.*56

53	 Ibid.
54	 Juri Lotman (see Note 24), p. 1378.
55	 Compare: Juri Lotman. Primary and secondary communication-modelling systems. – Daniel P. Lucid (ed.). Soviet Semiotics: 

An Anthology. Baltimore: The Johns Hopkins University Press 1974, pp. 95–98 (on p. 98).
56	 Susan Tiefenbrun (see Note 3), p. 124.


