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1. Introduction

In Latvia, SMS creditors conquered their market share at the end of 2008 as, in response to the various
financial crises, the banks reviewed their credit policy, setting stricter requirements. In consequence, SMS
credit became more readily accessible than bank credit and there was no necessity to secure the latter. Since
then, SMS credit has become very popular among consumers. For example, in the first half of 2013, non-
bank creditors issued SMS credit for, in total, EUR 97 million." At the time of writing, there are 54 licensed
non-bank creditors in Latvia. Of these, 20 are distance creditors (SMS creditors), 19 are creditors against
pledges (pawnshops), 16 are consumer creditors (providing payments by instalment for goods or services),
15 handle leasing, and 12 are mortgage credit providers.™

The SMS credit industry is strictly regulated in Latvia; however, as is explained below, the creditors
create new business strategies and tactics and, therefore, are usually a few steps ahead of the legislator.
Moreover, the legislation process is long and complicated, so the problems in the industry are not solved on
the spot. Accordingly, the aim of this article is to provide an overview of the legal framework regulating SM'S
credit in Latvia, to assess its effectiveness, and to analyse the relevant case law.

2. Legal and institutional overview

The Consumer Rights Protection Law™3 sets forth Latvia’s general rules on consumer credit (in Article 8).
With this law, also Directive 2008/48/EC™ was implemented in Latvia; however, even though that direc-
tive excludes from its scope those credit agreements involving a total amount of credit less than EUR 200
(in Article 2, part 2 (c)), the Consumer Rights Protection Law does apply to such agreements (see Article

1 Parskats par ne-banku pateretaju kreditesanas sektoru 2013. gada I. pusgada [‘Market summary for non-bank financial
service providers, first half of 2013’]. Consumer Rights Protection Centre. Available at http://ptac.gov.lv/upload/2013_par-
skats_par_nebanku_kredit_sekt_1_01_2013_-30_06_2013.pdf (most recently accessed on 1.3.2014) (in Latvian).

2 Ibid.

3 Pateretaju Tiesibu aizsardzibas likums (Consumer Rights Protection Law). — Latvijas Vestnesis [‘Latvian Herald’] 1999,
No. 104/105; 2013, No. 193 (in Latvian). English text available at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/
Likumi/Consumer_Rights_Protection_Law.doc (most recently accessed on 1.3.2014). Please note that not all translations
of Latvian legal acts are updated in line with the latest amendments.

4 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on Credit Agreements for Consumers
and Repealing Council Directive 87/102/EEC. OJ L 133/66.
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8, part 43 (1)). On the basis of the latter law, numerous regulations of the Cabinet of Ministers have been
adopted: Regulations on Consumer Credit'5, Regulations Regarding Distance Contracts for the Provision of
Financial Services™, and regulations on the licensing of consumer creditors.”

In addition, the Unfair Commercial Practice Prohibition Law"8 lays down the main principles for com-
mercial practices in business-to-consumer relations, also affecting the consumer-credit landscape. In 2012,
Parliament adopted the Law on Extrajudicial Recovery of Debt™, providing for, inter alia, the rights and
duties of creditors and debt-recovery service providers in the recovery process. It was on the basis of this
law that the Cabinet of Ministers issued Regulations on Licensing of the Debt Recovery Service Providers™©
and Regulations on Allowed Amount of the Debt Recovery Expenses and Non- Compensable Expenses. !

There are also other laws applicable to consumer—creditor relationships. For example, the Civil Law™2
sets forth the main principles of contract law, including those pertaining to legal penalties, legal amounts
of interest, etc.

According to the Consumer Rights Protection Law, supervision and control of consumer rights’ protec-
tion is implemented by the Consumer Rights Protection Centre (see Article 24)."3 The Consumer Rights
Protection Centre assesses complaints and other submissions received from consumers, supervises mar-
kets for unfair commercial practices, controls the consumer-credit market, and issues special licences for
consumer-credit service providers. The centre has issued guidelines on evaluation of consumers’ ability to
repay credit to non-bank creditors™4, on fair commercial practice for consumer credit™5, and on drafting
of fair consumer-credit agreements.”° Those guidelines state the general principles related to consumer
credit but do not constitute an official interpretation of the legal norms, even though in practice creditors

5  Ministru kabineta noteikumi Nr. 1219: Par patérétaju kreditesanu (Cabinet of Ministers Regulations, No. 1219: Regulations
on Consumer Credit). — Latvijas Vestnesis [‘Latvian Herald’] 2011, No. 2; 2013, No. 188 (in Latvian). English text avail-
able at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/MK_Noteikumi/Cab._Reg._No._1219_-_Regulations_
On_Consumer_Credit.doc (most recently accessed on 1.3.2014).
Ministru kabineta noteikumi Nr. 1037: Par distances ligumu par finansu pakalpojumu sniegSanu (Cabinet of Ministers Regu-
lations, No. 1037: Regulations Regarding Distance Contracts for the Provision of Financial Services). — Latvijas Veéstnesis
[‘Latvian Herald’] 2004, No. 209 (in Latvian). English text available at http://www.vve.gov.lv/export/sites/default/docs/
LRTA/MK_Noteikumi/Cab._Reg._No._1037_-_Regs_re._Distance_Contracts_etc..doc (most recently accessed on 1.3.2014).
7 Ministru Kabineta noteikumi Nr. 245: Noteikumi par kartibu, kada izsniedz, parregistre, aptur un anulé specialo atlauju
(licenci) pateréetaju krediteésanas pakalpojumu sniegSanai un maksa valsts nodevu par specialas atlaujas (licences) izsniegSanu
un parregistraciju, ka arl prasibam kapitalsabiedribai specialas atlaujas (licences) sanemsanai (Cabinet of Ministers Regula-
tions, No. 245: Regulations Regarding the Procedures by Which a Special Permit (Licence) for the Provision of Consumer
Credit Services Shall Be Issued, Re-registered, Suspended and Cancelled and the State Fee for the Issue and Re-registration
of a Special Permit (Licence) Shall Be Paid, As Well As the Requirements for a Capital Company for the Receipt of a Special
Permit (Licence)). — Latvijas Vestnesis [‘Latvian Herald’] 2011,No. 53; 2013, No. 202 (in Latvian). English text available
at http://www.vve.gov.lv/export/sites/default/docs/LRTA/MK_Noteikumi/Cab._Reg._No._245_-_Special_Permit_for__
the_Provision_of_Consumer_Credit_Services.doc (most recently accessed on 1.3.2014).

Negodigas komercprakses aizlieguma likums (Unfair Commercial Practice Prohibition Law). — Latvijas Vestnesis [‘Lat-
vian Herald’] 2007, No. 199 (in Latvian). English text available at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/
Likumi/Unfair_Commercial_Practice_Prohibition_Law.doc (most recently accessed on 1.3.2014).

9  Paradu arpustiesas atgiisanas likums (Law on Extrajudicial Recovery of Debt). — Latvijas Vestnesis [‘Latvian Herald’] 2012,
No. 186 (in Latvian). English text available at http://www.vve.gov.lv/export/sites/default/docs/LRTA/Likumi/Law_On_
Extrajudicial_Recovery_of Debt.doc (most recently accessed on 1.3.2014).

10 Ministru kabineta noteikumi Nr. 64: Parada atgiiSanas pakalpojuma sniedzéju licencésanas kartiba (Cabinet of Ministers
Regulations, No. 64: Regulations on Licensing of the Debt Recovery Service Providers). — Latvijas Vestnesis [‘Latvian Herald’]
2013, No. 22 (in Latvian).

11 Ministru kabineta noteikumi Nr. 61: Par paradu atgtisanas izdevumi pielaujamo apmeéru un izdevumiem, kuri nav atlidzinami
(Cabinet of Ministers Regulations, No. 61: On Allowed Amount of the Debt Recovery Expenses and Non-compensable
Expenses). — Latvijas Vestnesis [‘Latvian Herald’] 2013, No. 22 (in Latvian).

12 Civillikums (Civil Law). — Valdibas Vestnesis [‘Government Herald’] 1937, No. 41; 2013, No. 188 (in Latvian).

13 Pateretaju Tiesibu aizsardzibas centrs (Consumer Rights Protection Centre). Web site: http:/www.ptac.gov.lv/ (most recently
accessed on 1.3.2014).

4 Vadlinijas Nr. 7: Pateretaja spejas atmaksat kreditu novertesana kreditu devejiem, kas neatbilst kreditiestades statusam
(Guidelines No. 7: On Evaluation of the Consumer Ability to Repay the Credit for Non-bank Creditors). Patérétaju Tiesibu
aizsardzibas centrs (Consumer Rights Protection Centre) 16.8.2013 (in Latvian).

15 Vadlinijas Nr. 8: Godigas komercprakses isteno$anai pateretaju kreditéSanas joma (Guidelines No. 8: On Drafting Fair

Consumer Crediting Agreements). Pateretaju Tiesibu aizsardzibas centrs (Consumer Rights Protection Centre) 3.9.2013 (in

Latvian).

Vadlinijas taisniga pateretaja kreditéSanas liguma sastadiSanai (Guidelines on Drafting Fair Consumer Crediting Agreements).

Pateréetaju Tiesibu aizsardzibas centrs (Consumer Rights Protection Centre) 2010 (in Latvian).
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should follow those guidelines since they express the views of the supervising institution, the Consumer
Rights Protection Centre. Moreover, the guidelines usually are accepted long before the relevant changes in
the law are made, so they bridge the legislative gaps and set detailed rules specific to the field of credit. The
clear tendency on the Latvian legal scene is for the law to regulate all situations in detail, with it not being
deemed sufficient to endorse recommending or explanatory documents.

In general, it must be admitted that the legal foundation for regulation of SMS credit is fragmented and
subject to frequent amendments. Accordingly, the body of related laws becomes immense and difficult to
perceive. Furthermore, the amendments are adopted post factum—i.e., after events have aroused public
interest or discussion in this field, as described below.

Statistics

Licensed creditors are obliged to submit information on the consumer-credit agreements concluded, the
total sum of the credit issued, and default payment amounts, along with other information, to the Consumer
Rights Protection Centre twice per year—by 1 March and 1 September.”” According to statistics gathered
by the Consumer Rights Protection Centre, creditors issued credit to consumer in the total amount of EUR
209.595 million in the first six months of 2013, with EUR 97 million, or 46%, of that taking the form of SMS
credit (see Figure 1)."8 This is 59.38% more than the amount of credit issued in 2012.

It has been established that 77.53% of consumers repay the credit without delay; however, 7.92% delay
by up to 30 days and 14.55% are in default on payment for more than 30 days.™?

Figure 1. Total amount of issued credits 1st half of year 20132°

B SMS creditors

M Leasing
Consumption credits

m Mortage credits

M Credits against pledge

The statistics show that SMS creditors are still playing an important role in the market; only a small de-
crease in the amounts issued can be observed as public discussion of the problems related to SMS credit
continues and stricter rules on evaluation of the creditworthiness of the relevant consumers are adopted.

3. Measures

3.1. Administrative measures
Licensing

In 2010, there were around 316 companies providing consumer credit in Latvia."2! With the purpose of facil-
itating more effective supervision of the consumer-credit market, to introduce unified criteria for such com-
panies, and to protect consumers, the authorities introduced a licensing scheme for providers of consumer

17 Article 28 of Regulations on Consumer Credit. See Note 5, above.

18 Parskats par ne-banku patérétaju kreditéSanas sektoru 2013. gada I. pusgada [‘Market Summary of Non-bank financial
service providers, first half of 2013’] (see Note 1, above).

19 Ibid.
20 Figure reprinted from ‘Parskats par ne-banku patéretaju kreditésanas sektoru 2013. gada 1. Pusgada’ (ibid.).
21 Annotation to Regulations on Consumer Credit. See Note 5, above.
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credit, in 2011. The consumer-credit providers had to increase the share capital of their companies to EUR
425,000"22 and had to obtain a special licence, for a fee of EUR 71,140. Consumer creditors shall re-register
every year, and the state fee for this re-registration is EUR 14,255. The Consumer Rights Protection Centre
grants a licence if the company in question has been registered with respect to its processing of personal
data in line with the terms set forth by the Data State Inspectorate3, the capital company has developed
internal procedures for the provision of consumer-credit services and evaluation of the creditworthiness of
the relevant consumers, it does not have tax debts, etc.

The licence can be suspended if, for instance, the company does not provide this information, and the
requested documents; does not co-operate with the Consumer Rights Protection Centre in order to rectify
violations of consumer rights; or does not comply with the requirements of the regulations in force with
respect to the protection of consumer rights (see Article 38 of the Regulations on Licensing the Consumer
Creditors™4). If the company rectifies the violations, the centre renews the licence within 10 working days
(according to the terms of Article 40).

Also, the licence can be cancelled if the company significantly violates consumer and personal data
protection etc. (under Articles 42 and 43). If its licence is cancelled, the company may file a submission for
the receipt of a new special licence no sooner than three years later (see Article 48). No cases of suspension
or cancelled have been reported yet.

It must be acknowledged that the licensing, firstly, has made the SMS credit market more transparent;
inter alia, the creditors shall submit information about their business activities. Secondly, uniform require-
ments for creditors were introduced with the licensing system. Before the issuance of a licence, the Consumer
Rights Protection Centre evaluates whether the relevant creditor can fulfil all legal requirements related to
consumer protection, such as ensuring that any unfair contract terms have been eliminated; thus creditors
are forced to have their contracts, internal regulations, and processes in order. For instance, prima facie
illegal terms are excluded from the credit contracts, as the Consumer Rights Protection Centre evaluates the
standard contracts before issuing a licence; thus, the centre effectively and actively supervises SMS credit.

Marketing/advertising restrictions and unfair commercial practices

In their first form, the Regulations Regarding Consumer Credit Agreements provided that credit advertise-
ments?5 shall not encourage irresponsible borrowing and that all advertisements shall contain information
warning consumers to borrow responsibly and to evaluate their ability to repay the credit (see Article 14)."26
In practice, as established by the Consumer Rights Protection Centre, the warning about responsible lend-
ing shall not be in a smaller font size than other text in the advertisement; otherwise, the warning does not
fulfil its aim."27

However, the new Regulations on Consumer Credit™28 provide instead that the advertisement shall not
encourage irresponsible borrowing (see Article 11). For determination of whether an advertisement encour-
ages irresponsible borrowing, the overall content and the way it is presented, its design, and the information

22 Komerclikuma speka stasanas kartibas likums (Law on Procedures for the Coming into Force of the Commercial Law). — Latvi-
jas Vestnesis [‘Latvian Herald’] 2001, No. 188; 2013, No. 193, Article 21 (3) (in Latvian). English text available at http://www.
vve.gov.lv/export/sites/default/docs/LRTA/Likumi/Law_on_Procedures_for_the_Coming_into_Force_of The_Com-
mercial_Law.doc (most recently accessed on 1.3.2014).

23 Datu Valsts Inspekcija (Data State Inspectorate). Web site at http://www.dvi.gov.lv/ (most recently accessed on 1.3.2014).
24 Regulations on Consumer Credit. See Note 5.

25 ‘Advertisement’ is any form or mode of announcement or endeavour associated with economic or professional activity,
where intended to promote the popularity of or demand for goods or services, (including immovable property, rights, and
obligations), according to Article 1 of the Advertising Law (Reklamas likums). — Latvijas Vestnesis [‘Latvian Herald’] 2000,
No. 7; 2012, No. 169 (in Latvian). English text available at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/Likumi/
Advertising_Law.doc (most recently accessed on 1.3.2014).

26 Ministru kabineta Noteikumi Nr. 692: Par patérétaja kreditéSanas ligumu (Cabinet of Ministers Regulations, No. 692:

Regulations Regarding Consumer Credit Agreements). — Latvijas Vestnesis [‘Latvian Herald’] 2008, No. 134 (in Latvian).
English text available at http://www.vve.gov.lv/export/sites/default/docs/LRTA/MK_Noteikumi/Cab._Reg._No._692_-_
Regulations_ Regarding_Consumer_Credit_Agreements.doc (most recently accessed on 1.3.2014). This has; not been in
force since 2011.

27 Consumer Rights Protection Centre decision E03-PTU-P65-7, of 2.3.2012. Available at http://www.ptac.gov.lv/upload/
ptac_lemumi/2012/lemums_nr-eo3-ptu-p65-7.pdf (most recently accessed on 1.3.2014) (in Latvian).

28 Regulations on Consumer Credit. See Note 5, above.
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provided in the advertisement on the credit service that enables the consumer to take an informed and eco-
nomically justified decision shall be taken into consideration.

The new regulations do not directly require inclusion of a warning related to responsible lending. None-
theless, the creditors still use this warning in their advertisements, and it plays an important role in evalua-
tion of the content of the advertising, as is proved by the case of an advertisement with the slogan ‘So easy!’.
The latter advertisement was acknowledged as not conforming with professional diligence, as it promoted
irresponsible lending even though it did also present a phrase reminding the reader to borrow responsibly.*29
The Consumer Rights Protection Centre concluded that the overall content of the advertisement and its pre-
sentation established the notion that the credit could be taken out easily and quickly, and that undertaking
the credit obligations is hassle-free and not connected to any risks.

In another case, the consumer creditor’s advertising spread stated that a client who borrows at least
LVL 150 (~ EUR 214) gets an invitations to the concert Love in the Right Moment as a gift."3° It was promised
that the most well-known musicians would participate in the event, and concert tickets could not be bought on
the open market. Firstly, the Consumer Rights Protection Centre established that advertising is part of con-
sumer creditor’s commercial practice.”3! Then, the centre decided that, since tickets were distributed to many
consumers, this advertisement influenced consumers’ economic behaviour. Furthermore, the advertisement
did not indicate that the consumer undertakes financial obligations by receiving the credit and that the credit
should be paid back with interest. Accordingly, such advertisement facilitates irresponsible lending, with con-
sumers not evaluating whether such credit is necessary at that point and whether the credit can be paid back
on time, without creating financial problems. In this case, the credit company argued that the new regulations
do not mandate that advertisements include a warning about responsible lending. The Consumer Rights Pro-
tection Centre agreed that the warning is indeed not mandatory, after accepting new amendments; however,
even if such a warning is included, the advertisement in question can facilitate irresponsible lending—Article
11.1 of the new regulations states that, for determination of whether there is facilitation of irresponsible lend-
ing, all information on the credit service provided in the advertisement that enables the consumer to take
an informed and economically justified decision shall be taken into consideration. As the above-mentioned
advertisement motivated consumers to take out credit irresponsibly, the company’s commercial practice was
misleading. The centre imposed a monetary penalty on the relevant SMS creditor.

The cases described above show that creditors use powerful advertisement tricks that often can be
considered aggressive commercial practice or misleading advertisement. Additionally, most likely in conse-
quence of the above-mentioned cases and similar ones, further amendments to Regulations on Consumer
Credit were adopted."32 Those amendments describe prima facie examples of advertisement that promotes
irresponsible borrowing. For example, an advertisement that calls on the reader to take out credit without
considering its necessity and regardless of the consumer’s finances or implies that there is no risk when
one takes out credit shall be considered to be advertising of irresponsible borrowing (under Article 11.1).
The regulations state that encouragement of irresponsible borrowing in advertising occurs also when the
creditor offers, in addition, goods, services, or other preferences besides the credit itself. If the creditor
violates such rules, the Consumer Rights Protection Centre, taking into consideration the character and
nature of the violation, can require the creditor to ensure the conformity of its advertising, with adverts in
full accordance with the law™33, or can apply administrative sanctions. For example, the administrative fine
for legal persons distributing an advertisement not conforming to the requirements of regulatory acts can
range from EUR 70 to 14,000.734

29 Consumer Rights Protection Centre decision E03-PTU-F213-1, of 2.2.2014. Available at http://ptac.gov.lv/upload/02.01.2014_
lemums_izraksts_as_bigbank.pdf (most recently accessed on 1.3.2014) (in Latvian).

30 Consumer Rights Protection Centre decision E03-PTU-F47-7, of 1.7.2013. Available at http://ptac.gov.lv/upload/2013.07.01.
lemums_ apk_izraksts-2.pdf (most recently accessed on 1.3.2014) (in Latvian).

3t ‘Commercial practice’ refers to an act (course of conduct, representation, commercial communication, or marketing) or failure
to act (omission) that is directly connected with the promotion of trade, sale of goods (physical or non-physical objects), or
provision of a service to a consumer, according to Article 1, part 2 of the Unfair Commercial Practice Prohibition Law. See
Note 8, above.

32 Grozijumi Ministru kabineta noteikumos Nr. 1219: Par patérétaju kreditéSanu (Amendments to Cabinet of Ministers Regula-
tions No. 1219: Regulations on Consumer Credit). — Latvijas Véstnesis [‘Latvian Herald’] 2013, No. 1277 (in Latvian).

33 Article 15, part 4 of the Unfair Commercial Practice Prohibition Law. See Note 8, above.

34 Latvijas Administrativa Parkapuma kodekss (Latvian Administrative Violations Code). — Zinotajs [‘Herald’] 1984, No. 51;
2014, No. 51, Article 16613. English text available at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/Likumi/
Latvian_Administrative_Violations_Code.doc (most recently accessed on 1.3.2014).
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The system for debt collection
Out-of-court recovery

Taking into consideration the number of consumer complaints about the methods and costs of out-of-court
debt recovery, Parliament adopted the Law on Extrajudicial Recovery of Debt*35 in 2012. This law is appli-
cable to creditors and licensed out-of-court collection companies (see Article 1). The aim of the law is to
provide fair, proportional, and reasonable debt collection (Article 2). For example, it sets general rules for
the culture of communication with the debtor—aggressive and offensive communication is forbidden; the
debtor shall not be visited at his or her place of employment or residence without prior consent; and com-
munication shall not be performed on Sundays, public holidays, or between gpm and 8am (see Article 10).

Out-of-court collection companies shall be required to obtain a licence issued for a three-year term by
the Consumer Rights Protection Centre (under Article 5), and the state fee for the issuance of this special
licence is EUR 3,555, with renewal costing EUR 1,420 per year. 3¢ Before adoption of the law, there were 67
companies in the collection business 37, whereas now there are only 22 companies so licensed."38

New regulations also limit collection costs.”9 Collection companies shall not collect more than seven
euros for the written announcement of the debt and invitation to the consumer to pay the debt and not more
than EUR 10 for other collection activities (under Article 2). The actual costs incurred in debt collection,
however, are much higher that the cap set by the legislator.

Positive changes can be identified that have arisen from licensing of this sector. Creditors and debt-
recovery companies are required to follow the quality standards that are set forth by law, and the collection
costs borne by the consumer have significantly decreased. However, the law still does not cover questions
related to the secondary collection process—for example, when the creditor moves the collection case from
one collection company and forwards it to another.

In-court debt collection

Many disputes with consumers were resolved in arbitration until 2006. Then, with the implementation of
the Unfair Terms in Consumer Contracts Directive™©° and in line with European Court of Justice practice™,
the arbitration clause of many consumer contracts was acknowledged as unfair. Accordingly, most such
disputes cannot be handled via arbitration anymore. 42

Even though creditors can use court proceedings of various types for purposes of recovering the debts
from their clients, court proceedings are not effective, in general, and they are time-consuming and rather
expensive.

For example, the Civil Procedure Law ™3 provides for special procedure—the compulsory execution of
obligations in accordance with a warning procedure (the national equivalent of a European Order for Pay-
ment). This procedure shall apply only in those cases wherein the declared address of the debtor is known
and the contractual penalty and interest together do not exceed the initial debt (see Article 406%). The proce-
dure is based on standard forms, it is a written process, and no court hearings are held. If the respondent does
not submit objections to the claim but has received the warning, the court decides in favour of the claimant

35 Law on Extrajudicial Recovery of Debt. See Note 9.

36 Regulations on Licensing of the Debt Recovery Service Providers, Articles 39—40. See Note 10, above.

37 Anotacija likumprojektam (Annotation to the Draft Law). See Note 9, above.

38 Paradu atgtisanas pakalpojumu sniedzgji, kuri sanémusi specialo atlauju (licenci) parada atgti$anas pakalpojumu snieg$anai
[‘Debt collection providers that have received a special permit (licence) for debt collection’]. Consumer Rights Protection
Centre. Available at http://www.ptac.gov.lv/page/590 (most recently accessed on 1.3.2014) (in Latvian).

39 Article 2 of Regulations on Allowed Amount of the Debt Recovery Expenses and Non-compensable Expenses. See Note 11,
above.

40 Council Directive 93/13 EEC of 5 April 1993 on Unfair Terms in Consumer Contracts. OJ L 095, 21/04/1993 P. 0029-0034.

4 ECJ Judgment C-168/05, of 26.10.2006, Elisa Maria Mostaza Claro v. Centro Movil Milenium SL, 2006 1-10421; ECJ
Judgment 6.10.2009 C-40/08, Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira, 2009 I-09579.

42 1. Kacevska. Piezimes par $kirejtiesas nolemuma piespiedu izpildes procesu [‘Notes on compulsory enforcement of arbitral
awards’]. — Jurista Vards [‘Lawyer’s Word’] 3.9.2013, No. 36.

43 Civilprocesa likums (Civil Procedure Law). — Latvijas Vestnesis [‘Latvian Herald’] 1998, Part 50, No. 326/330; 2014, No. 2
(in Latvian). English text available at http://www.vvc.gov.lv/advantagecms/docs/LRTA/Likumi/Civil_Procedure_Law.doc
(most recently accessed on 1.3.2014).
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and the decision is forwarded directly for compulsory enforcement. This procedure is quicker and less expen-
sive—with a state fee of two per cent of the debt but not more than EUR 498.01—than other available pro-
cedures. However, it is not very effective, as in most cases the debtor responds to the claim and disputes it;
therefore, the case should be dismissed, because Article 4067 of the Civil Procedure Law specifies that debtor
objections submitted within the prescribed time period with respect to the validity of the payment obliga-
tion shall be the basis for termination of court proceedings related to compulsory execution of obligations
in accordance with warning procedures. In these cases, the creditor can then apply the ordinary procedure.

In 2011, a small-claims procedure was introduced in the Civil Procedure Law."44 The aim with this pro-
cedure was to expedite and simplify the resolution of small claims (claims for up to EUR 2,100), by means
of a standard-form-based and mostly written procedure; however, the case materials available to the author
of this article indicate that resolution of the disputes usually takes more than a year and that oral hearings
are held in most cases. Therefore, the initial aim with the procedure is not met.

The ordinary civil procedure is seldom used for recovery in cases of consumer credit: it is even more
time-consuming than the small-claims procedure. Moreover, the court fee is the same as for the small-
claims procedure; i.e., if the claim is up to EUR 2,134, the court fee is 15% of the claim but not less than
EUR 71.44 (under Article 34 of the Civil Procedure Law). Clearly, both procedures are very expensive for
recovery of small debts. Moreover, compulsory enforcement of the judgement is not always successful,
since the debtors may not have any income or may become insolvent. Accordingly, creditors use mostly the
services of collection companies in their attempts at recovery from their clients.

Positive- and negative-credit registers

Until 2012, credit databases were not regulated by Latvian law; however, the Law on Extrajudicial Recovery
of Debt™5 introduced special requirements applicable to negative-credit databases. According to that law,
the debtor shall be included in a negative-credit database only if having delayed payment for more than 60
days. The information may be stored in the database for three years from the moment at which the debt
is paid; otherwise, the information is stored in keeping with the statute of limitations, for 10 years (see
Article 13).

A third party may receive information from such a database if there is an agreement concluded between
the creditor and the third party and also if the debtor has indicated acceptance in accordance with the Per-
sonal Data Protection Law. %

In practice, each SMS creditor and debt-recovery company keeps its own credit database. In parallel, the
Bank of Latvia maintains its own credit register."#” Consequently, there is no single uniform register of nega-
tive and positive credit, so highly objective information can not always be received about a prospective client.

Responsible lending obligations

As is indicated above, creditors shall not encourage irresponsible lending in their advertising, and regula-
tions provide for a non-exhaustive blacklist of advertisers that prima facie promote irresponsible lend-
ing. The list covers the following situations: inviting a consumer to take out credit without considering its
necessity and reasonability or without regard for his or her financial situation; creating the impression that
receipt of the credit is without risk or that credit can solve all of one’s financial problems; and influencing
the consumer’s decision to take out credit by offering additional services, goods, or other benefits."48 Also,
the Consumer Rights Protection Centre can impose administrative fines for such violations.™9

44 Grozijumi Civilprocesa likuma (Amendments to Civil Procedure Law). — Latvijas Vestnesis [‘Latvian Herald’] 2011, No. 148
(in Latvian).
45 Law on Extrajudicial Recovery of Debt. See Note 9, above.

46 Fizisko personu datu aizsardzibas likums (Personal Data Protection Law). — Latvijas Veéstnesis [‘Latvian Herald’] 2000,
No. 123—-124; 2012, No. 104 (in Latvian). English text available at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/
Likumi/Personal_Data_ Protection.doc (most recently accessed on 1.3.2014).

47 Kreditu registra likums (Consumer Rights Protection Law). — Latvijas Vestnesis [‘Latvian Herald’] 2012, No. 92; 2013, No.
187 (in Latvian).

48 Article 11.1 of Regulations on Consumer Credit. See Note 5, above.
49 Latvian Administrative Violations Code. See Note 34, above.
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Referring to materials from the European Commission 5, the Consumer Rights Protection Centre indi-
cates in its guidelines™" that the target group of credit advertising is composed of vulnerable consumers.
These consumers are more susceptible to a commercial practice or product because they are credulous;
therefore, they readily believe in offers of quick and risk-free credit. The author of this article argues that,
thanks to awareness and publicity of the issues associated with consumer credit and the experience of large
numbers of consumers, the target group of such advertisement shall be identified as average consumers.
Moreover, the consumer too should take responsibility in the process.

The obligation to assess creditworthiness

Pursuant to Article 8, part 4! of the Consumer Rights Protection Law, the creditor is obliged to assess the
creditworthiness of the consumer before conclusion of a credit agreement.”52 When evaluating the cred-
itworthiness of a consumer, the creditor shall take into account, firstly, the sufficiency of the information
provided by said consumer. Such information includes income, employment, other characteristics (such as
age, education, and civil status), etc. as indicated in the guidelines issued by the Consumer Rights Protec-
tion Centre."53 If the credit is for less than EUR 427 and monthly payments do not exceed EUR 71, the credi-
tor is permitted to rely only on the information given by the consumer. However, if the amount is greater,
the SMS credit provider shall, secondly, evaluate the relevant credit history in credit databases or in other
databases. If refusal to issue credit is grounded in the data obtained from databases, the creditor shall
inform the consumer immediately of the result of said consultation and of the particulars of the database(s)
consulted, without charge. The creditor’s failure to assess the consumer’s creditworthiness constitutes an
unfair commercial practice and non-conformance with professional diligence."5# The Consumer Rights Pro-
tection Centre may impose fines on legal persons in this connection, from EUR 70 to 14,000, in accordance
with the Latvian Administrative Violations Code. 55

One reason for introduction of the obligation to assess the consumer’s creditworthiness was the aim of
restricting the possibility of issuing SMS credit immediately after application by the consumer. For exam-
ple, it is suggested that 15 minutes is too little time for full evaluation of the consumer’s creditworthiness."5®
Nonetheless, SMS credit can be received very quickly.

In practice, the argument that the creditor has not completed an evaluation of creditworthiness is the
justification most often used by consumers in default. In the debtor’s mind, the deal should, in conse-
quence, be considered void. However, many of the consumers in this category have, firstly, supplied their
employment records and salary amounts when registering for the credit, so that the creditor can assess the
creditworthiness of the prospective client on the basis of the information provided. Secondly, most of these
consumers have previously taken out credit with the same provider and, more importantly, paid back the
sums on the required date or even earlier. Therefore, consumers cannot rely on the argument that the credi-
tor has not evaluated their creditworthiness. 57

50 Commission Staff Working Document ‘Guidance on the Implementation/Application of Directive 2005/29/EC on Unfair
Commercial Practices’, SEC (2009) 1666, 3 December 2009, available at http://ec.europa.eu/justice/consumer-marketing/
files/ucp_guidance_en.pdf (most recently accessed on 1.3.2014).

51 Guidelines No. 8: On Drafting Fair Consumer Crediting Agreements. See Note 6, above.

52 See also, Consumer Rights Protection Centre’s decision No. E03-PTU-Fg4-10 dated 18 July 2013. Available at http://ptac.
gov.lv/upload/leemums_ 4finance.pdf (most recently accessed on 1.3.2014) (in Latvian).

53 Guidelines No. 7: On Evaluation of the Consumer Ability to Repay the Credit for Non-bank Creditors. See Note 14, above.
54 See Article 4 of Regulations Regarding Distance Contracts for the Provision of Financial Services (Note 6, above).
55 Latvian Administrative Violations Code. See Note 34, above.

56 L. Darzina. Atro kreditu biznesu liks stingrakos normu ramjos [‘Quick credit will be put in a stricter framework’]. From the
portal ‘Latvijas Vestnesa portals’ and available at http://www.lvportals.lv/print.php?id=254090 (most recently accessed on
6.5.2014) (in Latvian).

57 See, for example, Rigas pilsetas Vidzemes priekspilsetas tiesas (Riga City Vidzemes Suburb Court) case C30555113, of
27.2.2014, unpublished.
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3.2. Contractual measures

Regulations Regarding Distance Contracts for the Provision of Financial Services™® is a set of rules pre-
scribing the information to be included in a distance agreement for the provision of financial services, spe-
cifically SMS credit. Namely, the agreement with the consumer shall include precise description of the
services provided; the total sum to be paid, including all expenses and commission fees; the payment terms;
the obligations and rights of the parties; etc. In general, almost all SMS creditor offer very similar contract
terms, except with regard to the fees, APRC, contractual penalties, and interest.

Contractual penalty

The issue of contractual penalties is one of the most topical questions in the Latvian legal environment, so
it is appropriate to describe the historical evolution of the legal norms related to penalties.

Initially, the Civil Law did not set any limits as to the amount of contractual penalties, stating that the
contracting parties themselves shall determine the amount of these and that it is not limited to the amount
of the losses expected as a result of non-performance of the contract (see Article 1717)."59 In practice, credi-
tors and collection companies were collecting penalties from debtors not only for the delayed payments but
also for other breaches of the credit contract. Consequently, the amounts of the penalties were excessive
in many cases. For example, someone concluded a credit agreement for EUR 213 on 6 May 2004 and the
contractual penalty for delayed payments as of the moment when the consumer submitted a complaint to
the Consumer Rights Protection Centre (on 18 December 2006) was EUR 7,466.76°

The special law—in the form of the Consumer Rights Protection Law—provides that terms of contract
that impose disproportionately large contractual penalties or other compensation for non-performance or
unacceptable performance of the contractual obligations shall be deemed unfair and shall not be in force
from the moment of entry into the contract (under Article 6, parts 3.4 and 8). Accordingly, the Consumer
Rights Protection Centre has always paid special attention to the calculation of penalties under credit con-
tracts. The centre has stipulated that, to establish whether a penalty is proportionate and grounded, one
shall take into account the following criteria: the payments and their amounts (for example, whether the
penalty is calculated from the debt sum or the total value of the agreement); the significance of the consum-
er’s breach of contract (for example, the penalty being imposed if the client has not informed of a change of
address), whether the contract provides for a ceiling to the contractual penalty and whether or not penalties
are imposed doubly for the same breach (for example, for delayed payment and for a reminder letter about
delayed payment).

However, even though most SMS credit contracts provided a reasonable formula for calculation of
the contractual penalties, consumers received debt computations with contractual penalties in the same
amount as the initial debt or even more. Because of lack of the knowledge, time, or money necessary, most
consumers did not turn to the courts for the protection of their rights and did not object to the excessive
penalties. Many complaints still were received by the Consumer Rights Protection Centre 2, though. Con-
sequently, more changes were made in the relevant article of the Civil Law, in 2009. The legislator adopted
a new Article 1724, providing that the courts shall reduce the penalty to a reasonable amount if it is exces-
sive. In applying this provision of the law, the case law suggested that a contractual penalty is reasonable if it
does not exceed the main debt.”®3 However, the debt recovery was done primarily by collection companies,

58 Cabinet of Ministers Regulations, No. 1037: Regulations Regarding Distance Contracts for the Provision of Financial Services.
See Note 6, above.

59 Civillikums (Civil Law). — Valdibas Vestnesis [‘Government Herald’] 1937, No. 46; 2013, No. 188 (in Latvian). English text avail-
able at http://www.vvc.gov.lv/export/sites/default/docs/LRTA/Likumi/The_Civil Law.doc (most recently accessed on
1.3.2014).

60 Regional Administrative Court judgement in case A42574607, dated 12 November 2009. Available at http://www.tiesas.lv/
files/AL/2009/11_2009/12_11_2009/AL_1211_raj_A-1117-09_16.pdf (most recently accessed on 1.3.2014) (in Latvian).

61 Guidelines on Drafting Fair Consumer Crediting Agreements, pp. 14—21. See Note 16, above.

62 Reports on consumer complaints and consultations, information from the Consumer Rights Protection Centre. Available at
http://ptac.gov.lv/page/195 (most recently accessed on 1.3.2014) (in Latvian).

63 Tiesu prakse ligumsodu pieméro$ana [Courts’ practice in applying contractual penalties’]. Civil Department of the Supreme
Court’s Senate 2013, p. 5. Available at http://at.gov.lv/files/uploads/files/6_Judikatura/Tiesu_prakses_apkopojumi/
Apkopoj_ligumsodi_5.11.2013.doc (most recently accessed on 1.3.2014) (in Latvian).
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not the courts (the latter having the power to assess the reasonableness of the penalties), so still the compa-
nies calculated contractual penalties that exceeded the original debt.

Therefore, proposed changes related to contractual penalties were again put before Parliament for con-
sideration. Article 1717 of the Civil Law was amended to state that a contractual penalty for delayed or
incomplete obligations shall not exceed 10% of the initial debt or the total value of the contract."®4 Remark-
ably, despite the fact that this norm entered force on 1 January 2014, it is to be applied also to those con-
tracts concluded before that date and executed on or after 1 January 2014 and if the claim regarding the
contracts is not submitted to the court until 31 December 2014."%5 Moreover, these legislative changes per-
tain also to the order of debt extinguishment. Namely, a creditor previously could offset the debtor’s pay-
ment first in terms of interest and contractual penalties, then with regard to the original debt, but with the
latest changes, the contractual penalty shall be the last debt extinguished (see Article 1843).7°

Three important consequences emerge from the latest amendments to Article 1717 of the Civil Law.
Firstly, the amendments apply not only to consumer-to-business but also to business-to-business relations.
This is regrettable. Restriction of contractual penalties could be more explicitly regulated in the special
consumer laws, thereby allowing the possibility for free and unlimited agreement in business-to-business
contracts as to the amount of penalties. Secondly, consumer-credit providers started to change the clauses
on contractual penalties into late-payment interest clauses in their credit contracts, since the amount of
late-payment interest is not as limited as that of contractual penalties (see the next section of this article).
Thirdly, the courts reduce contractual penalties to 10% even for those consumer contracts concluded before
the amendments were introduced, yet such decisions are not in line with European Court of Justice case
law, which specifies that national courts shall render the unfair clause invalid and that the national courts
are precluded from actually modifying the relevant contract by revising the terms’ content. 67

Interest

According to the general norm incorporated into Article 1753 of the Civil Law, interest is compensation
either to be given for the use of a sum of money or to be submitted in consequence of late payment. The idea
of interest as set forth in the Civil Law is to provide the important equivalence of the market economy—i.e.,
capital shall bring forth additional capital. Interest is not meant as punishment. Unlike a contractual pen-
alty, it is encouragement to settle one’s obligations in an expeditious manner. 8

In practice, however, interest is also used as the price for default, especially with SMS credit. As is indi-
cated above, after the amount of contractual penalties was limited to 10% of the basic debt under the Civil
Law, most of the SMS creditors changed their terms on contractual penalties into late-payment-interest
clauses in the contracts because the Civil Law provides that interest for late payment stops growing only
upon reaching the amount of the capital (see Article 1763), so the creditors can claim more in interest than
in penalties. This problem has been acknowledged by the courts.™® Consequently, the new changes in the
law provide that inadequate interest and also interest that contravenes the principle of fair dealing shall
be illegal (see Article 1764)."7° Therefore, if the court considers the interest inadequate, it may exercise its
initiative and declare this clause of the contract to be void.

As can be seen from the foregoing discussion, diverse questionable practices in the consumer-protec-
tion field ended with the introduction of stricter rules in the body of general laws, and, furthermore, the
rules shall apply not only to consumer contracts but also to commercial agreements, of whatever sort.

64  Grozijumi Civillikuma (Ammendments to the Civil Law). — Latvijas Véstnesis [‘Latvian Herald’] 2013, No. 128.

65 Par atjaunota Latvijas Republikas 1937. gada Civillikuma saistibu tiesibu dalas speka stasanas laiku un piemeéro$anas
kartibu (On Force and Application of the Renewed Contract Part of [the] 1937 Civil Law of the Republic of Latvia). — Zinotajs
[‘Rapporteur’] 1993, No. 1; 2013, No. 2, Article 21.

66 Civil Law. See Note 12, above.

67 European Court of Justice case C-618/10, Banco Espafiol de Crédito SA v. Joaquin Calderén Camino, 13.7.2012, not yet
published.

68 K. Torgans. Saistibu tiesibas, I. dala [‘Contract Law, Part I']. Riga 2006, p. 145 (in Latvian).

9 Latvijas Republikas Augstakas tiesas Senats (Supreme Court’s Senate of the Republic of Latvia) judgement C20392609, of
10.10.2013. Available at http://tiesas.lv/nolemumi/pdf/118342.pdf (most recently accessed on 1.3.2014) (in Latvian).

70 Article 1764 of the Civil Law. See Note 12, above.
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APRC

An appendix to the Regulations on Consumer Credit'7! provides a formula for calculation of annual interest
rates; however, the law does not actually restrict this rate. According to information provided by the Minis-
try of Economics, each creditor sets its own limits and some of them have rates that even start at 120% and
reach 1552% (except for the first credit).”72 There have been legislative initiatives to limit the total amount
of annual interest, but so far these have been without any success.

3.3. Penal measures

The Criminal Law73 stipulates the general criminal responsibility of consumer-targeting service providers
with respect to services that do not correspond with the quality standards set (see Article 202). Article 201
of the Criminal Law bans usury, specifying that any kind of lending activities performed by taking advan-
tage of the borrower’s difficult material situation and by setting excessively burdensome conditions shall
be penalised with short-term detention (up to three months) or forced labour or with a monetary penalty.
However, there are no cases reported yet of application of this norm.

4. Conclusions

Latvia not only introduced harmonisation of the Directive on Credit Agreements for Consumers’74 in accor-
dance with the scope set forth in Recital 10 of its preamble but also enacted stricter rules pertaining to con-
sumer credit. However, almost every outburst in the sphere of regulation of SMS credit results in amend-
ment of the law. Thereby, the legal framework is changed too often and rules addressing SMS credit can be
found in many, quite different laws, regulations, and guidelines.

In Latvia, SMS creditors are required to be licensed, and currently there are 20 SMS creditors so
licensed by the Consumer Rights Protection Centre. The licensing scheme for SMS creditors has facilitated
the adjustments of the SMS credit sector, since the creditors are required to follow strict rules and guide-
lines. The system includes unification and improvement of consumer contracts, along with limitations to
advertisement content and the use of collection services. Moreover, SMS creditors shall submit statistics
and other information related to credit twice per year, thereby rendering it possible to estimate the market
share of SMS creditors, numbers of borrowers, and their level of payment discipline.

Latvian law sets in place specific restrictions to the advertisement of SMS loans; for example, advertise-
ments may not encourage irresponsible borrowing, and a non-exhaustive list of examples of advertisement
types that encourage irresponsible borrowing is provided in the law. Also, SMS creditors’ activities are sub-
ject to rules aimed at prohibition of unfair commercial practices.

Debt-collection services too are subject to licensing in Latvia, so a strict set of rules is in place, providing
a standard for communication between creditors, collection agencies, and debtors. The law also specifies
rules for the establishment and maintenance of negative-credit databases and sets forth maximum limits to
the costs that may be claimed from the consumer for collection services.

The legislator has amended the Civil Law so as to impose a cap on contractual penalties (10%) for all
kinds of contracts, including consumer contracts, and setting limits to the interest rates. However, there
are still no restrictions as to APRC or on the amount of the commission for the issuing of credit. Whether
stricter is better only the future will show us...

7t Regulations on Consumer Credit. See Note 5, above.
72 G. Litvins. Auglosana un etika [‘Usury and ethics’]. Jurista Vards [‘Lawyer’s Word’] 12.2.2013, No. 6.

73 Kriminallikums (The Criminal Law). — Latvijas Véstnesis [‘Latvian Herald’] 8.7.1998, No. 199—200; 27.3.2013, No. 61 (in
Latvian).

74 Directive 2008/48/EC (see Note 4, above).

148 JURIDICA INTERNATIONAL 22/2014



