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1. Introduction

This article is focused on a brief analysis of development of the legislation of the Republic of Kazakhstan in
relation to corporate forms for business entities during the period after collapse of the Soviet Union. Compar-
ing it with the notion of company law in European jurisdictions, the author notes the absence of a clear concept
of company law and of a legal term ‘corporation’ in the law of Kazakhstan and also claims that a company (or
corporate) law of Kazakhstan has not been adequately institutionalised yet within the national legal system.

Nevertheless, it is shown that special legislation to regulate corporate forms for entrepreneurial activity
(apart from forms for non-commercial activities) has been developed in Kazakhstan since the 1990s. The
most important stages of such development are highlighted with special emphasis on an influence of Rus-
sian legal developments. The article also includes description of the current structure, content, and specifics
of Kazakhstan’s legislation on corporate forms for economic activity as well as identifying main trends in
development of company / corporate law in Kazakhstan and concerns related to it.

2. Meaning of company law in European jurisdictions

Our studies show that within the European legal environment the notions of ‘company law’ and ‘corporate
law’ are used mostly as synonyms in identifying the legal background for: (i) creation of legal entities formed
on the basis of an association of persons with the purpose of earning profit and (ii) conduct of economic
activity by such legal entities observing adequate balance in protecting rights of a company, its members
(shareholders) and creditors, and public interest. The company law is called on to become a ‘special private
law’ combining laws on capital companies, general partnerships, and limited partnerships.™

Depending on the terms of such association, all respective commercial legal entities are classified into
two groups — partnerships (also sometimes called associations of persons) and companies (entities formed
on the basis of joint capital contributions of their members / shareholders). This classification of business
entities was also known in Soviet-time civil law.” Formation of a partnership allows its members (partners

1 P. Hommelhoff. Corporate and business law in the European Union: Status and perspectives 1997. — Towards a European
Civil Code. 2nd revised and expanded ed. Nijmegen: Ars Aeque Libri 1998 (652 p.), pp. 602—603.

I'paxgaHcKoe U TOProBoe Npaso Kanurtanucrudeckux rocyaapers [‘Civil and Commercial Law of Capitalist States’]. P.JI.
Hapermkuaa [R. Naryshkina] (ed.). Mocksa: UzparensctBo ‘MeskayHapoausie oTHotenus’, 1983 [Moscow: International
Relations, 1983] (Volume I, 286 p.), p. 148 (in Russian).
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or participants) to conduct their entrepreneurial activity on the basis of joint property, common manage-
ment, and unlimited liability of members of the partnership, who often are required to have or acknowl-
edged as having a status of entrepreneurs. In turn, a company is set up, and performs its activities, on the
basis of a separation of participation in the company’s capital from the company’s management and on
limited liability of its members (shareholders), who, in general, can be considered investors in the company,
not entrepreneurs. As a formal criterion for such distinction between companies and partnerships Varul
mentions existence of a corporate structure: the corporate structure shall be established in any company,
but it does not exist in a partnership."s

There is a conclusion drawn in scientific publications that in some states partnerships are not recognised
as having a separate legal personality but capital companies always have the status of legal entities.”* However,
there are jurisdictions where, like in France, partnerships have been recognised as legal entities together with
joint-stock companies and companies with limited liability. Varul also indicates that in Germany only certain
types of partnerships are not considered to be legal entities and in the UK and Estonia they are.">

In some European jurisdictions, the term ‘company law’ applies to regulate both partnerships and com-
panies; in the others, it is related to regulation of companies only. For example, in English law, companies
are treated as distinct from partnerships and also a distinction exists between partnership law and company
law. Although it is said that ‘the distinction between partnership and companies is often merely the one of
machinery and not of function’, nevertheless it entails separate regulation of legally significant specifics of
these two types of corporations and relevant legal provisions have been largely codified in different acts — in
the Partnership Act 1890 and the Companies Act 1985, respectively. ®

In most jurisdictions in continental Europe (in the civil-code countries particularly), company law
includes regulation of both types of business entities: partnerships and companies. All the business enti-
ties formed on the basis of association of persons for common objectives are combined under the term
‘company’, and all the entities are classified as being either partnerships or companies. For instance, that is
true in German law.”7 A similar approach can be found in the French Code du Commerce 2000: all forms
of business entities with separate legal personality have been united under a single term for a commercial
company (societe) regulated in Book II of the Code, including general and limited partnerships; companies
with limited liability; and various types of joint-stock companies (societe par actions), such as ordinary JSC
(SA), simplified JSC (SAS), and limited partnership issuing shares (SCA)."® The same is obviously true for
the Estonian Commercial Code 1995: §2 of Chapter 1 applies the general term ‘company’ with respect to
general partnerships, limited partnerships, private limited companies, public limited companies, or com-
mercial associations, as well as to other companies if prescribed by law."

Nevertheless, there is one detail that can be noted when the terms ‘company law’ and ‘corporate law’
are compared. When a company law is referred to, it mostly applies to the law surrounding organisational
forms and activity of business entities.”® However, the notion ‘corporate law’ embraces both commercial

3 II. Bapys1. MecTo KOpIIOpaTUBHOTO IIpaBa B IpaBoBoii cucreme [P. Varul. ‘The Place of Corporate Law within a Legal System’]. —

'paskAaHCKOe MIPABO U KOPIIOPATHBHbBIE OTHOIIEHHS: Marepuasbl MeX/yHap. Hayd.-IPaKT. KOH(. B paMKaxX €XKeroJHbIX
IUBWIMCTUYECKUX YTEHUH, TOCBAIEHHOM 90-JIETHIO BUAHOTO Ka3aXCTaHCKOTO yueHoro-nupwrcra I0pus ['puropresunya
Bacuna [‘Civil Law and Corporate Relations: Materials of the International Scientific and Practical Conference...] (Almaty,
13-14 May 2013). M.K. CyseiimenoB [M. Suleimenov] (ed.). Axmarst [Almaty], 2013 (736 p.), p. 108 (in Russian).

Civil and commercial law of capitalist states (Note 2), pp. 148—150; E.A.CyxaHoB. OuepK CpaBHUTEIHLHOTO KOPIIOPATHBHOTO
mpasa [Ye. Sukhanov. ‘Essay on comparative Corporate Law’]. — E.A.Cyxanos. [Ipo6siemsr pepopmupoBanust I'paxiaHcKoro
koziekca Poccun: M36panusie Tpyas! 2008 — 2013 rr. Mocksa: Cratyt, 2013 [Ye. Sukhanov. 'Problems of Reforming the
Civil Code of Russia: Selected works 2008—2013’. Moscow: Statut, 2013] (494 p.), pp. 155-163 (in Russian).

5 P.Varul (Note 3).

6 P. Davies. Gower’s Principles of Modern Company Law. 6th ed. London: Sweet & Maxwell, 1997 (867 p.), pp. 3 — 5.
X.-W.IImupr-Tpenn. 0.I0rate, M.ITamxke u ap. OCHOBEI TépMAHCKOTO U MeAYHAPOAHOTO 3KOHOMHYECKOTO IIpaBa /
Grundlagen des Deutschen und internationalen wirtschasrecht. Yue6uoe moco6ue. ['Basics of German and International
Economic Law’]. Caukr-IlerepOypr: M3narensckuii oM C.-Iletepb. roc. yH-Ta, I31aTeIbCTBO I0PUAUECKOro dhakyIbTeTa
CII6IY, 2007 [Sankt-Peterburg: Publishing house of the St. Peterburg's state university, and publishing office of its law
faculty, 2007] (736 p.), pp. 296—297 (in Russian).

Kommepueckuii konexe @panrnuu [French Code du Commerce] 2000 / npenucioBue, mepeBo ¢ GpaHIfy3CcKOT0, TOTIOJTHEHUE,
CJIOBApb-CIPAaBOYHUK U KoMMeHTapuu B.H. 3axBataeBa. [Commercial Code of France 2000 / introduction, translation,
amendments, dictionary and commentaries by V. Zakhvatayev]. Mocksa: Boirepc Kitysep, 2008 [Moscow: Wolters Kluver,
2008] (1272 p.), pp- 144-346 (in Russian).

9  Estonian Commercial Code. — RT 11995, 26, 355. Available in English at https://www.riigiteataja.ee/en/eli/504042014002/
consolide (3.2.2016).

10 P, Hommelhoff (Note 1), pp. 602—601.
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and non-commercial corporations (i.e., all organisations formed on the basis of association of persons).
This view has become reflected in the Russian Civil Code, which now includes legal classification of com-
mercial and non-commercial corporations, as well as general provisions applicable to all commercial cor-
porations and to non-commercial corporate organisations.2

3. Development of corporate law in Russia

During the era before 1917, the concept of corporation was fully recognised in Russian law. In Article 13 of
Chapter II of the draft of the Russian Civil Code (Grazhdanskoye Ulozheniye) it was proposed that private
partnerships be acknowledged as private-law legal entities. In explanations to Articles 13 and 14 the fol-
lowing statements were included: (i) both partnerships (tovarischestvo) and societies (obschestvo) were
defined as types of private-law corporations; (ii) joint conduct of an enterprise with the purpose of gaining
profit was established as the subject-matter of partnerships’ activities, while societies could be created only
for non-commercial purposes of social development; and (iii) decisions of a general meeting of its members
were acknowledged to be the form for expression of the will of each corporation.™3

The Grazhdanskoye Ulozheniye has never been adopted as a law. However, the legislation of that time
regulated the following forms of private corporations for a trade business: a type of co-operative (artel'noye
tovarischestvo), general partnership (polnoye tovarischestvo), limited partnership (toverischestvo na
vere), and joint-stock partnership (aktsionernoye tovarischestvo). The core difference between those forms
was based on whether the personal participation by efforts of members of a corporation represented an
essential element of its existence or the members only participated in formation of its capital — e.g., in a co-
operative, participation with personal efforts was mandatory, and in general and limited partnerships it was
implied on the side of their general partners, whereas investors in limited partnerships and shareholders
in joint-stock partnerships were required to pay their shares in the capital of the respective partnership."4

The Soviet-time law practically rejected acknowledgement of entrepreneurship and corporate rela-
tions; no corporate law was developed in the USSR. However, today the law of the Russian Federation fully
operates with the legal terms ‘corporation’ and ‘corporate legislation’. In particular, creation of corporate
law as a ‘full-weighted branch of civil legislation’ has been declared as one of two main goals in the process
now being implemented of modernisation of the acting Civil Code of the Russian Federation. And as a
starting point there was a proposal made to classify all legal entities as either corporations (i.e., those ‘cre-
ated on the basis of the principle of membership’) or non-corporate legal entities.”’5 The recently amended
Russian Civil Code now declares that civil legislation regulates, among other elements, ‘relations pertaining
to participation in corporate organisations or their managing’, which relations have been clearly defined
as corporate ones (§1 of Article 2). Corporate organisations — as such ‘legal entities where their members
implement corporate rights with respect to an organisation’ — have been acknowledged as a separate type of
legal entities (§2 of Article 48). Their classification, including both commercial and non-commercial corpo-
rate organisations, has been established in Article 65.1. And, finally, corporate rights (as rights of members
of a corporation) have been recognised and defined in Article 65.2. In addition, Articles 66 through 123.16-2

—

L P.Varul (Note 3).

E.A. CyxaHoB. [Ipo6siemMbl KogubrKanuy 3aKOHOZATEIHCTBA O Iopuzueckux jgunax [Ye. Sukhanov. Problems of codifica-
tion of legislation concerning legal entities]. — Komudukanus poccuiickoro gactaoro npasa 2015 [Codification of Russian
private law 2015]. I1.B. Kpamenuunuukos [P. Krasheninnikov] (Ed.). Mocksa: Craryt, 2015 [Moscow: Statut, 2015] (447
p.), p- 56 (in Russian).

13 I'paxxpanckoe ynoxenue. Ku. 1. TTonoxxenus obuiye: IpoeKkT Bricouaiile yupex/eHHol PelakIIMOHHON KOMHUCCHH 110
cocTaBJIeHUI0 ['paXk/IaHCKOTO yI0KeHus (¢ OOBSICHEHUAMU, U3BJIEUEHHBIMY U3 TPYZOB PeIakIIMOHHON KOMUCCHH) / TIOJ
pen. .M. TrotpromoBa; coct. A.JI. Caatunan. [Grazhdanskoye Ulozhenie, Civil Code. Book I. General provisions: the draft
of the appointed editorial comission for preparation of the Civil Code (with explanations extracted from works of the edito-
rial comission. I. Tyutryumov (Ed.), A. Saatchian (compiler)]. Mocksa: Bonrepc Kiysep, 2007 [Moscow: Wolters Kluwer,
2007] (288 p.), pp- 70—74 (in Russian).

I'.®. IllepuieneBuY. YueOHUK TOProBOro mpasa / no uzzganuio 1914 r. / BerynurensHas crates E.A. Cyxanosa. [G. Sher-
shenevich. Textbook on commercial law / according to edition of 1914 /. Introductory article by Ye. Sukhanov]. Mockga:
®upwma ‘CITAPK’, 1994 [Moscow: SPARK, 1994] (335 p.), pp. 104—166 (in Russian).

15 KoHnenuus pasBuTHA IPaskIaHCKOT0 3aKOHOaTeNIbeTBa Poceniickoii ®enepanun. Beryr. er. A.JI. Makosckoro. [The concept
paper concerning development of civil legislation of the Russian Federation. Introductory article by A. Makovskii]. Mocksa:
Craryt, 2009 [Moscow: Statut, 2009] (159 p.), pp. 7, 48—49 (in Russian).

86 JURIDICA INTERNATIONAL 24/2016



Development of Company Law in Kazakhstan

Farkhad Karagussov

now contain general provisions and specific norms applicable for each and every type of commercial corpo-
rations (including economic partnerships and companies) and non-commercial corporations regulated by
acting Russian law. 10

4. Inadequate institutionalisation
of company / corporate law in Kazakhstan

Since for a long time Kazakhstan was a part of the Russian Empire and the Soviet Union, Kazakhstan’s
law has to a great extent inherited a legal culture and traditions, as well as legal concepts and instruments,
from Russian and Soviet-era law. And currently close economic and social co-operation exists between our
countries. Therefore, the process and results of the legal development in the Russian Federation matter for
the development of modern law in Kazakhstan.

Nevertheless, such terms as ‘company law’ and ‘corporate law’ do not have their legal definitions in the
law of Kazakhstan. The phrase ‘company law’ is not used at all in the legislation or in either official or unof-
ficial communications.

However, the concept of corporate law has been widely referred to in scientific and informal discussions
and has also been included in certain programming or conceptual documents addressing legal develop-
ment and improvement of the regulatory framework for entrepreneurial activity and practice of corporate
governance. Nonetheless, in the concept paper on development of the corporate legislation of Kazakhstan
adopted in 2011 (the ‘Corporate Law Development Paper’)"7 clear statements were made that no legal
definition of the notion of ‘corporation’ exists in Kazakhstani legislation, nor are the terms ‘corporate law’
and ‘corporate legislation’ fixed and widely accepted in the law and practice. Also, no place for corporate law
has been determined in the legal system of Kazakhstan.

These conclusions remain true today. But one should note that there was an attempt made to define cor-
porate law in the aforementioned Corporate Law Development Paper. In particular, in the preamble to the
Corporate Law Development Paper it was stated that ‘corporate law is represented by a set of general and
special provisions of private law and corporate norms intermediating corporate relations, and corporate
legislation means an aggregate of normative legal acts that include rules of different branches of law (both
private and public) that regulate relationships within a corporation and outside’. However, this attempt
appeared to be unsuccessful, because there: (i) no legal definition of a corporation has been proposed and
(ii) no nature of corporate relations as an object of legal regulation has been clearly identified, either in the
Corporate Law Development Paper or in the law of Kazakhstan.

In the modern civil-law doctrine of Kazakhstan, however, only one position with respect to the essence
of corporate law has been clearly expressed as of this moment. Namely, according to Suleimenov, corporate
law shall be considered a part of civil law and as such it shall develop as a separate institution of civil law
focused on regulation of relations pertaining to participation in corporate organisations and managing their
activity. He specifically mentions that it is the most common view that corporate law should be treated as
part of law concerning legal entities. However, he argues that the institution of legal entities has been devel-
oped to regulate legal entities in civil relations with third parties (‘existing outside a legal entity’), whereas
corporate relations exist as so-called internal organisational relations within a corporate organisation.”8

16 The Civil Code of the Russian Federation. Available at http://www.consultant.ru/popular/gkrf1/ (15.10.2015) (in Russian).

KoHuennus pa3BUTHs KOPIOPATHBHOTO 3aKOHOAaTenbcTBa Pecy6Gnuku KaszaxcraH, yTBepik/ieHHass MUHHCTEPCTBOM
ocrunuu Peciy6uku Kazaxcran 28 maprta 2011 r. [The concept paper concerning development of corporate legislation of
the Republic of Kazakhstan dated 28 March 2011]. Available at http://online.zakon.kz/?doc_id=30956110 (9.3.2016) (in
Russian).

M.K. CyneiimeHOB. I'pakiaHCKO€e IPABO U KOPIIOPATUBHbBIE OTHOLIEHUA: IPOGIEMBI TeOPUHU U IpakTHKH [M. Suleimenov.
Civil law and corporate relations: Problems of theory and practice]. — I'paskganckoe mpaBo 1 KOPIOPATUBHbIE OTHOLIEHHUS:
Matepuasbl MeX/IyHAp. HAy4.-IPAKT. KOH(]. B paMKax eKerofHbIX IIMBUJINCTUYECKUX YTEHHUH, TOCBALEHHOH 90-1eTHIo
BHU/THOTO Ka3aXCTAHCKOro yuyeHoro-muBuiaucra Opus I'puropreBuua bacuna (Anmartser, 13—14 mas 2013) [‘Civil Law
and Corporate Relations: Materials of the International Scientific and Practical Conference (Almaty, 13—14 May, 2013)].
M.K. Cyneiimenos [M. Suleimenov] (Ed.). Aimats [Almaty], 2013 (736 p.), pp. 43—44 (in Russian).
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5. Regardless of no legal term ‘corporation’ existing,
recoghnition of the existence of corporate relations
in the law of Kazakhstan

Unlike the law of the Russian Federation, Kazakhstani legislation fails to define what the term ‘corporation’
means and what type of social relations can be identified as corporate relations, and, in addition, it does
not refer to the term ‘corporation’ at all. No specific legal provisions addressing the notions of corporate
organisations and corporate relations can be found in the Civil Code or other legislative acts of the Repub-
lic of Kazakhstan. This situation has existed since the very start of development of the law of independent
Kazakhstan: Basin mentioned in 2000 that Kazakhstani law does not operate with the term ‘corporation’
for indication and characterisation of a certain type of legal entities.”9

Nevertheless, this does not mean that there is no a legislative framework for foundation of corporations
and their activities existing in Kazakhstan.

First of all, as described below, there are specific corporate forms regulated in the law and thousands of
corporations are active in Kazakhstan. This fact allows claiming existence of corporate (or company) law in
Kazakhstan.

In addition, certain legal terms that include the word ‘corporate’ have been established in the law.
For example, all legal entities (whether they are corporations or instead non-corporate organisations) pay
‘corporate income tax’ under the Tax Code 2008.72° In accordance with the Law on Joint-Stock Companies
2003 (the ‘JSC Law’),"! each joint-stock company is required to adopt its ‘corporate governance code’,
maintain its ‘corporate web site’, disclose certain ‘corporate events’, and appoint its ‘corporate secretary’
to perform prescribed functions. The Civil Procedure Code (the previous one, of 1999,22 as well as the new
code, of 201523) (the ‘CPC) invests courts with the competence to solve ‘corporate disputes’, while the JSC
Law and the Law on Partnerships with Limited and Additional Liability of 1998 (the ‘LLP Law’)*24 require
JSCs and LLPs to disclose information about a company’s involvement in a corporate dispute, as well as
about other facts specified as so-called corporate events.

Moreover, not provisions of the Civil Code (General Part of 199425 and Special Part of 1999"2%) but
norms of other laws allow respective qualification of corporate relations and understanding of what forms

19 0. Bacun. KoMMepueckue KOPIOPaTHBHbIE OTHOLIEHUA U IOPUAMYECKas OTBETCTBEHHOCTHb [Yu. Basin. ‘Commercial
Corporate Relations and Legal Liability’]. — ¥O.I'. Bacun. 136paHHble TPyAbI O rpaxaaHcKoMy mpasy. IIpenuciopue M.K.
Cysnetimenos, E.Y. Vxcanos. Coct. M.K. CyseiimenoB. Anmatsi: AFO — BIIIII ‘Anuster’, HUU uactroro npasa Kas['HOY, 2003
[Yu. Basin. ‘Selected Works on Civil Law. Introduction by M. Suleimenov and Ye. Ikhsanov. Compiled by M. Suleimenov.
Almaty: Law School 'Adilet’, 2003] (734 p.), p. 135 (in Russian).

20 Kopekc Pecry6iuku Kasaxcran «O Hajorax u Apyrux ob6s3aTesIbHbIX Iiatexax B Gromker (Hamorossiil kopeke)» [‘Tax
Code’], 10 December 2008, N299-1V (as amended). Available at http://online.zakon.kz/Document/?doc_id=30366217
(most recently accessed on 29.2.2016) (in Russian). Also available in English (unofficial translation), at http://adilet.zan.
kz/eng/docs/K080000099 (most recently accessed on 29.2.2016).

3axoH Pecry6iuku Kazaxcran «O6 akunoHepHbIX ob1ectBax» ‘[Law on Joint-Stock Companies’], 13 May 2003, N2415-11
(as amended). Available at http://online.zakon.kz/Document/?doc_id=1039594 (most recently accessed on 29.2.2016) (in
Russian). Also available in English (unofficial translation), at http://adilet.zan.kz/eng/docs/Z0300000415_ (most recently
accessed on 29.2.2016).

22 T'paIaHCKMU IpoleccyalbHbii kKomeke Pecry6iuku Kaszaxcran [‘Civil Procedure Code’], 13 July 1999, N2401-1 (now no
longer in effect as of 1 January 2016). Available at http://online.zakon.kz/Document/?doc_id=34329053&doc_id2=1013921
(most recently accessed on 29.2.2016) (in Russian). Also available in English (unofficial translation), at http://adilet.zan.
kz/eng/docs/K990000411_(most recently accessed on 29.2.2016).

Kopeke Peciy6iinku Kazaxcran «'paxkaaHcKuii mporeccyanbHbli kopeke Pecriybiuku Kazaxeran» [‘Civil Procedure Code’],
31 October 2015,N2377-V (in force as of 1 January 2016). Available at http://online.zakon.kz/Document/?doc_id=34329053
(most recently accessed on 29.2.2016) (in Russian).

21

23

24 Bakon Pecrry6mku Kazaxcran «O TOBapHIIECTBAX ¢ OTPAHMYEHHOU U ZIOIIOJIHUTEIBHON OTBETCTBEHHOCTBIO» [‘Law on Part-

nerships with Limited and Additional Liability’], 22 April 1998, N9220-I (as amended). Available at http://online.zakon.
kz/Document/?doc_id=1009179 (most recently accessed on 29.2.2016) (in Russian). Also available in English (unofficial
translation), at http://invest.gov.kz/uploads//files/2015/12/03/law-of-the-republic-of-kazakhstan-on-limited-liability-
companies-and-additional-liability-companies.pdf (most recently accessed on 29.2.2016).

25 Tpaxpanckuii Kogekc Pecry6mmku Kazaxceran (O6mias yacte) [‘Civil Code (General Part’)], 27 December 1994 (as amended).
Available at http://online.zakon.kz/Document/?doc_id=1006061 (most recently accessed on 29.2.2016) (in Russian).
Also available in English (unofficial translation), at http://adilet.zan.kz/eng/docs/K940001000 (most recently accessed on
29.2.2016).

26 T'paxpaHckuil Kofekc Pecry6mukxu Kaszaxcran (Ocobennas yactp) [‘Civil Code (Special Part)’], 1 July 1999 (as amended).
Available at http://online.zakon.kz/Document/?doc_id=1013880 (most recently accessed on 29.2.2016) (in Russian). Also
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the sphere of corporate relations. Particularly, during the last 15 years there have been certain categories of
legal acts (mainly regulations of the National Bank and enactments of the Government but also some laws)
adopted on implementation of measures to introduce a system of ‘corporate governance’ in commercial
organisations and improve it. Practically all of them have been focused on regulation of corporate gover-
nance in joint-stock companies. Thus, Kazakhstan’s legislation certainly considers JSCs to be corporations,
and existence of corporate-law norms in its legal system (even if they are not sufficiently developed) can be
confirmed.

However, not only a JSC is a corporation under Kazakhstan’s law. According to Basin, the term ‘cor-
poration’ has been well-known in the legal theory and legal practice. In the law of many foreign states, this
has a clear meaning as a ‘self-organised legal entity where its founders, being at the same its members, act
jointly and on equal legal ground’."?” The common understanding has always existed between Kazakhstan’s
researchers in the field of civil law that a corporation means an economic or business entity with its separate
legal personality founded by its members who either (i) joined their property and efforts for participation
in the business environment or (ii) combined their investments to set up the business entity in exchange
for receiving respective membership rights. In addition to JSCs, the Civil Code also regulates other forms
of commercial (and non-commercial) organisations based on membership, though without qualifying them
expressly as corporations.

At the same time, in 2008 the old CPC was amended with the notion of corporate disputes and clear
specification of corporate disputes as a type of disputes under civil law. The amendment included a defini-
tion of ‘corporate dispute’ according to which initially the dispute could be between commercial legal enti-
ties or a dispute related to specified matters wherein a legal entity and/or its shareholders (participants or
members) participated. Since 2011, not only commercial organisations but also individual entrepreneurs and
non-commercial organisations of any allowed organisational forms as well as current or former members
of an organisation have been able to be parties to corporate disputes. Additionally, the list of grounds for
the acknowledgement of a corporate dispute has been significantly extended. Similar provisions have been
reproduced in the new version of the CPC (2015), which has been in effect since 1 January 2016.

6. Development of corporate legislation
in Kazakhstan, beginning in 1990

The following most important periods of development of Kazakhstani legislation concerning business corpo-
rations can be identified (although this description is very simplified, it seems to be sufficiently illustrative):
1) The time before adoption of the Civil Code (General Part) in 1994, including the following stages:

+ Until the beginning of the 1990s: There was no corporate legislation or corporate law recog-
nised as existing (we disregard the Civil Code of the RSFSR of 1922,"28 as well as legislative
provisions of the Civil Code of the Kazakh SSR of 196329 concerning kolkhozes, various types
of consumer co-operatives, and other non-profit social membership organisations).

«  Starting on 31 May 1991: The new Basics of Civil Legislation of the USSR and the Union Repub-
lics (Osnovy grazhdanskogo zakonodatel'stva Soyuza SSR i soyuznykh respublik) defined
the notion of a commercial organisation, distinguished economic partnerships from economic
societies / companies, and made provision for regulation of the legal status of separate types
of economic partnerships and companies by special legislative acts; 3° also, certain enactments

available in English (unofficial translation), at http://cis-legislation.com/document.fwx?rgn=1167 (most recently accessed
on 29.2.2016).

27 Yu. Basin (Note 19).

28 T'paxpanckuii kogexc PCOCP: opuuanbHbIi TeKCT ¢ u3MeHeHuAMY Ha 1 auBaps 1952 r. [‘Civil Code of the RSFSR: Official

Text with Amendments as of 1 January 1952°]. Mocksa: T'ocytapcTBEHHOE U3/1aTELCTBO IOPUINIECKOM JTUTEpaTyphl, 1952
[Moscow: publishing house of law texts, 1952] (159 p.) (in Russian).

29 Tpaxpanckuii kogekc Kazaxckoit CCP (OduuMaNbHBIH TEKCT ¢ M3MEHEHUAMHU U JOIOJHEHUAMH 110 COCTOAHUIO

3akoHozaresberBa Ha 1 sstuBaps 1988 r. [‘Civil Code of the Kazakh SSR (Official Text with Changes and Amendments as of
1 January 1988)]. Anma-Ara: Kazaxcran, 1989 [Alma-Ata: Kazakhstan, 1989] (256 p.) (in Russian).

OCHOBBI Fpak/JaHCKOTO0 3aKoHOaTebcTBa Coto3a CCP 1 COI03HBIX peciyOiIuK, yTBepxK/ieHs! [locTraHoBIeHEeM BepxoBHOTO
Cosera CCCP ot 31 mas 1991 r. [‘Basic of Civil Legislation of the USSR and Union Republics Approved by the Supreme
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and regulations by the USSR’s Council of Ministers concerning joint-stock companies, eco-
nomic partnerships, and some other specific forms of associations for commercial purposes
were in effect.”3!

« After 21 June 1991: The Law of the Kazakh SSR on Economic Partnerships and Joint-Stock
Companies ™32 was adopted, and very important concepts were introduced as a start for forma-
tion of corporate legislation in Kazakhstan; a joint-stock company was recognised as one of the
allowed forms of economic partnerships; payment for shares was established as the only obli-
gation of a shareholder; mandatory real-value asset contributions to the capital of a company
were required; a guarantee function of the authorised capital was fixed for the first time as a
precondition to later regulation of capital maintenance obligations; and regulation of directors’
and managers’ liability, along with a requirement for adoption of a code of conduct for directors
and managers of a JSC, and other important provisions were established.

2) The time after adoption of the new Civil Code as the basis for development of modern corporate
legislation in Kazakhstan:

« 27 December 1994: The Civil Code (General Part) was adopted to regulate (among many other
aspects of private law) the notion of economic partnership as the legal organisational form for
commercial entities.

« 2 May 1995: The Law on Economic Partnerships was enacted to regulate general partnerships,
limited partnerships, partnerships with limited liability (LLP), and partnerships with addi-
tional liability (ALP) and the JSC as special forms of economic partnerships.*33

+ 5 October 1995: The Law on Production Co-operatives was adopted."34

3) The time after separate regulation of the status of JSC and LLP / ALP was introduced in the law of

Kazakhstan:

« 28 April 1998: The LLP Law was adopted, and special provisions regarding LLPs and ALPs were
excluded from the Law on Economic Partnerships of 2 May 1995, although the latter remains
restrictedly in effect with respect to LLPs and ALPs since it regulates general principles appli-
cable to all forms of economic partnerships, including LLPs and ALPs.

+ 10 July 1998: The Law on Joint-Stock Companies (no longer in effect) and the law on amend-
ments to a number of legislative acts on matters related to the legal status of JSCs were adopted,
and the JSC was recognised as a separate organisational form and it no longer remains a type
of economic partnerships.*35 That was a start for development of an independent (joint-stock)
company law.

31

32

33

34

35

20

Council of the USSR on 31 May 1991], N22211.—Bexomoctu Chesna mapoausix genyratoe CCCP u Bepxosaoro Cosera
CCCP, 1991, N226, c1.733 [the Bulletin of the Congress of Peoples Representatives of the USSR and the Supreme Council
of the USSR, 1991, #26, Art. 733] (in Russian).

For example, [TosioxeHre 06 aKIIMOHEPHBIX OOIIECTBAX U OOIIECTBAX C OTPAHMYEHHON OTBETCTBEHHOCTHIO, YTBEPIKIEHHOE
ITocrauossienuem Cosera MunrctpoB CCCP ot 19 utons 1990 r. [‘Regulations Concerning Joint-stock Companies and Com-
panies with Limited Liability, Approved by the Resolution of the Council of Ministers of the USSR dated 19 June 1990°]. —
Co6panue nocranosienuit npasureasersa CCCP, 1990, Ne15, ¢1.821 [‘Collection of Resolutions of the Government of the
USSR, 1990, #15, Article 821] (in Russian).

3axoH Kazaxckoit CCP «O X0351CTBEHHBIX TOBAPUIIECTBAX U aKIIMOHEPHBIX 061ectBax» [‘Law on Economic Partnerships
and Joint-stock Companies], 21 June 1991 (now no longer in effect). — Beqomoctu Bepxosroro Cosera Kazaxckoii CCP,
1991, N226, cr. 343 [Bulletin of the Supreme Council of the Kazakh SSR, 1991, #26, Article 343]. Available at http://online.
zakon.kz/Document/?doc_id=1000574 (most recently accessed on 9.3.2016) (in Russian).

3akoH Pecriy6iku Kazaxcran «O X035 cTBEHHBIX TOBapHIecTBax» [‘Law on Economic Partnerships’], 2 May 1995, N22255
(as amended). Available at http://online.zakon.kz/Document/?doc_id=1003646 (most recently accessed on 29.2.2016) (in
Russian). Also available in English (unofficial translation), at http://adilet.zan.kz/eng/docs/U950002255_ (most recently
accessed on 29.2.2016).

3axon Pecny6sinku Kazaxcran «O mpousBozicTBeHHOM KooreparuBe» [‘Law on Production Cooperatives’], 5 October
1995, N22486 (as amended). Available at http://online.zakon.kz/Document/?doc_id=1003955 (most recently accessed on
29.2.2016) (in Russian). Also available in English (unofficial translation), at http://adilet.zan.kz/eng/docs/Z950002486
(most recently accessed on 29.2.2016).

3akon Pecriybmiku Kazaxcran «O6 akipioHepHbIX o01ectBax» [‘Law on Joint-Stock Companies’], 10 July 1998, N2282 (now
no longer in effect). Available at http://nationalbank.kz/cont/publish234665_240.pdf (most recently accessed on 29.2.2016)
(in Russian). Also available in English (unofficial translation), at http://online.zakon.kz/Document/?doc_id=1017168 (most
recently accessed on 29.2.2016); 3akon Pecniy6sinku Kazaxcran «O BHECEHUH M3MEHEHUH U JIOMOJHEHHH B HEKOTOPBIE
3aKOHO/IaTesIbHbIE akThl Pecny6iriku KazaxcraH 1o Bopocam akIioHepHbIx o01iecT» [‘Amending Law Concerning Joint-
stock Companies’], 10 July 1998, N2282. Available at http://online.zakon.kz/Document/?doc_id=1009824 (most recently
accessed on 29.2.2016) (in Russian).
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4) The time since May 2003, in which significant changes in the status of joint-stock companies have
been introduced:

+ 13 May 2003: The JSC Law was adopted, and the previous law, of 10 July 1998, concerning
joint-stock companies was terminated, which fact caused numerous and significant amend-
ments being introduced to the legislation — e.g., classification of JSCs into closed-type and
open-type JSCs was cancelled, rules on the structure of capital of a JSC and its maintenance
were changed, the figure of corporate secretary and a requirement for independent directors
were introduced, protection of shareholders’ rights has been improved and directors’ and man-
agers’ liability has been increased, the requirement of a corporate governance code and for
disclosure of major corporate events/disputes were established, etc.

« Later: Significant amendments have been introduced in the 2003 JSC Law, from its adoption
until the present day.

7. Current structure of Kazakhstan’s legislation
on corporate forms for business

The structure of Kazakhstan’s legislation concerning corporations rests on the following important
approaches.

First of all, the Civil Code (in its General Part) defines the basic concept of a legal entity and establishes
various classifications of legal entities, depending on such different criteria as: (i) whether the entity is a
commercial or non-commercial organisation and (ii) who are the founders of the legal entity and what the
legal nature of the relations between the entity and its founder(s) is.

A legal entity shall be recognised as a commercial organisation if it is founded for the purpose of earn-
ing profits and its profit is distributable to its founders / members. A non-commercial organisation cannot
pursue profit-earning as its main goal, and its profit cannot be distributed among its founders / members
under any circumstances.

Legal entities of corporate type can be set up by one or more persons by way of cash or other property
contributions to the capital or assets of a company in exchange for membership rights with respect to the
company and its profit. There are also other types of legal entities (both commercial and non-commercial),
which can be founded by a single founder who transfers property to the legal entity but remains the owner
of the property transferred, and such entities cannot be considered corporations.

There is no classification of legal entities in Kazakhstani law analogous to that in Germany or Estonia
wherein an organisation can be either a private-law company or a public-law company.

Secondly, each legal entity can be founded and perform its activities in one of the organisational forms
allowed by the law, in a manner depending on the commercial or non-commercial nature of the entity and
on specifics of its foundation. The numerus clausus principle applies to regulate legal forms of commercial
organisations.

The founders of a legal entity decide whether it is to be a commercial or non-commercial organisation,
and whether they want to be its members or choose to remain the owner of its property. This decision is
a precondition for the founders’ decision on the organisational form of the legal entity. For each type of
legal entities (commercial and non-commercial), the Civil Code proposes allowed organisational forms.
For entrepreneurial activity, if the founder is the State (either the Republic of Kazakhstan or a local state
authority) and if the law allows this, it may choose to found a state enterprise and remain the owner of
the property transferred to the entity while the enterprise would exercise the so-called right of economic
management (pravo khozyaistvennogo vedeniya) with respect to the property.® This legal construction
has been inherited from the system of Soviet times, and this is the reason there is such a specific legislative
system for regulation of legal forms for business activities in Kazakhstan.

Nevertheless, the vast majority of commercial legal entities in Kazakhstan perform in organisational
forms based on principles of association and membership. The Civil Code allows the following organisational
forms for such commercial entities: economic partnership (khozyaistvennoye tovarischestvo), production

36 Cy6bexTsl rpaxaanckoro npasa [‘Persons in Civil Law’]. M.K. Cyneiimenos [M. Suleimenov] (ED.). Anmars: HUU yactHOTO
npasa Kas['HOY, 2004 [Almaty: Institute of private law, 2004] (538 p.), pp. 172—178 (in Russian).

JURIDICA INTERNATIONAL 24/2016 91



Development of Company Law in Kazakhstan

Farkhad Karagussov

co-operative (proizvodstvennyi kooperativ), and joint-stock company (aktcionernoye obschestvo). In turn,
economic partnerships can be set up in any of the following four organisational forms, depending on the
intention and personality of their founders and expected members: general partnership (polnoye tova-
rischestvo), limited partnership (kommanditnoye tovarischestvo), partnership with limited liability (tova-
rischestvo s ogranichennoy otvetstvennos’u), and partnership with additional liability (tovarischestvo s
dopolnitel’noy otvetstvennost’u).

Private persons (legal entities and individuals) as well as the State or a local state authority may be
shareholders / members in a JSC or LLP, while only individuals can be general partners in general and
limited partnerships.

More detailed description and explanation of all of the aforementioned organisational forms of com-
mercial legal entities (including economic partnerships, joint-stock companies, state enterprises, and pro-
duction co-operatives) can be found in our previous publications."3” With the exception of the form of state
enterprise (gosudarstvennoye predpriyatiye), all of them can be identified as corporations.

8. Main trends in the development of
company / corporate law in Kazakhstan

Although the corporate legislation (or company law) of most European countries is acknowledged as devel-
oped, our study reveals that there are a lot of aspects wherein our European colleagues see the potential for
its further development. A range of key issues under consideration for such development has usually been
identified in relevant publications (though mostly in the context of harmonisation and/or unification)."38

Similar issues related to development of corporate law are urgent in Kazakhstan. But, besides these,
there are many other problems awaiting an adequate legislative solution. In particular, we need corporate
relations to be clearly recognised and the term ‘corporation’ to find its legal definition in the law. Reclas-
sification of corporations is also required, to differentiate between regulation of partnerships and of capital
companies. Reconsideration of the legal framework for general and limited partnerships, as well as for
LLPs, is necessary. Also, significant modernisation of the legislation concerning joint-stock companies is on
the agenda. And there is also the important topic of harmonisation or even unification of corporate legisla-
tion, which remains relevant in the context of Kazakhstan’s participation in the Customs Union (Tamozhen-
nii Soyuz) alongside the Russian Federation and the Republic of Belarus, as well as in the Eurasian Eco-
nomic Union.

As a separate challenge there is a task to eliminate such types of property rights as the right of economic
management (pravo khozyaistvennogo vedeniya) from the law of Kazakhstan and cease to use the form
of a state enterprise (gosudarstvennoye predpriyatiye) for legal entities performing business activities."39
The following understanding is becoming more common among legal scholars: that corporate forms of
legal entities represent the most appropriate choice for business purposes, and that developed corporate
legislation serves the purpose of economic progress.

The following can be considered to be important tasks on the route of development of corporate law in
Kazakhstan:

37 ®.C. Kaparycos. IIpaBoBoe I10JI0KeHHEe KOMMEPUECKUX OpraHM3aldii 110 3aKoHOoaTeberBy Pecrybnuku Kasaxcran [F.
Karagussov. ‘Legal Status of Commercial Organisations under the Laws of the Republic of Kazakhstan]. Anmatsr [Almaty],
2012 (333 p.) (in Russian); ®.C. KaparycoB. OCHOBBI KOPIIOPATHBHOIO IIPaBa M KOPIOPATUBHOE 3aKOHO/IATEIHCTBO
Pecny6inku Kazaxcras [F. Karagussov. ‘Basics of Corporate Law and Corporate Legislation of the Republic of Kazakhstan].
2nd ed. amended. Anmatsr: U3natenberBo «Bbacray», 2011 [Almaty: Bastau, 2011] (368 p.) (in Russian); F. Karagussov and
S. Tynybekov. Development of corporate law in the Republic of Kazakhstan. —KazNU Bulletin (Law series), 2015, N21(73)
(537 p.), pp. 158 — 163.

38 G.Roth, P. Kindler. The Spirit of Corporate Law: Core Principles of Corporate Law in Continental Europe. Germany: C.H. Beck,
Hart, Nomos, 2013 (190 p.), pp. 1-26; P. Davies (Note 6), pp. 61-71; P. Hommelhoff (Note 1), pp. 585-603.

39 M.K. Cyneiimenos. ['paxkjaHCKO€ TPaBO KaK Hayka: mpo6JieMbl Teopuu u npaktuku [M. Suleimenov. ‘Civil Law as the Sci-
ence: Problems of the Theory and Practice’]. — I'paskganckoe nIpaBo Kak Hayka: Ipo6IeMbl HCTOPUH, TEOPUU U IPAKTHUKH:
Marepuasibl MeXKIAyHap. HAy4.-[IPAKT. KOH(}. B pAMKaX e3KerO/IHbIX IIMBIJINCTHYECKIX YTEHUH, TIOCcBsIIeHHoH 70-etrio M.K.
CyznetimenoBa (Anmarsl, 29-30 centsbps 2011 r.) [‘Civil Law as the Science: Problems of the History, Theory and Practice:
Materials of the International Scientific and Practical Conference’ (Almaty, 29-30 September 2011)]. M.K.CyseiimeHoB
[M. Suleimenov] (Ed.). Asimarst [Almaty], 2012 (800 p.), p. 34 (in Russian).
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« Development of the legal framework for use of a joint-stock company as an organisational form to
conduct large-scale business and qualified types of business activities (mostly in the fields of finance, bank-
ing, and capital markets) could be carried out. The legal framework for formation and activities of JSCs
shall be based on imperative legal regulations and companies’ professional management allowing a guaran-
tee of transparent corporate governance and efficient control of the financial performance of the company,
better protection of shareholders’ rights and creditors’ interests, effective achievements of business goals of
the company, and correlation of its activities with public interests.

Since 2001, the National Bank of Kazakhstan has concentrated on creation of a proper corporate gover-
nance and financial reporting system and their improvements in joint-stock companies acting in the juris-
diction of Kazakhstan. Enactment of the current JSC Law, in 2003, has been implemented as a major step
in this regard. And in this context the JSC Law has been amended to a significant extent numerous times.
For example, in 2007 an amending law was passed to improve protection of rights of minority shareholders
and new concepts were introduced into the legal environment — ‘minority shareholders’, ‘corporate web
site’, ‘corporate secretary’, and some others — together with introduction of the disclosure and informa-
tion access mechanisms ensuring heeding of interests of shareholders in JSCs and members of LLPs. In
2008, a new set of amendments to the JSC Law were made, to ensure sustainability of the financial system
in Kazakhstan by way of increasing the role of the board of directors alongside the management board in
managing a company, as well as restricting possibilities for major shareholders to interfere in the func-
tioning of the corporate governance bodies of a JSC. Later, in 2011—2014, other amendments were made
to the JSC Law and other legislative acts of Kazakhstan, to regulate JSCs and LLPs with the State’s direct
or indirect participation in their capital, to provide better protection of investors’ rights by strengthening
provisions related to responsibilities and liability of JSC directors and managers, to promote development
of the securities market, etc.

However, the idea of a better legal framework for corporate governance practice and organisational
structure in JSCs still remains important. The work focused on creation of a legislative basis harmonised
with modern patterns of legal regulation for corporate relations in the EU and worldwide is ongoing.

« Improvement of legislation related to economic partnerships is necessary. This is needed to exclude
inconsistency in current legislation addressing the status and activity of different types of economic part-
nership, as well as to increase investment-attractiveness of Kazakhstani business. The need for such reform
is obvious in Kazakhstan, and it has great significance in terms of both legal development in the field of
private law and economic growth in Kazakhstan.

« Harmonisation or unification of corporate legislation in the space of the Eurasian Economic Union
has been inevitable, and an attempt at harmonisation of private law within the EurazEC has taken place
already. This work remains unfinished for various reasons, of different nature. One of them was the failure
to agree on the role and significance of the proposed EurazEC civil code: (i) whether it should serve as a
binding legal instrument or as a set of recommendations to improve national legislation and (ii) whether
such improvement should be made with a view to unification or harmonisation, or as something else.

Nevertheless, this co-operation had a very positive impact on creation of common approaches to regu-
late corporate relations and improve national laws on private-law corporations. Particularly, this gave rise
to discussions of whether only commercial organisations having members can be considered to be corpora-
tions or, instead, such entities as non-commercial organisations can also be subject to corporate law.

The approach adopted to amend the Russian Civil Code by direct indication that corporate relations
shall be regulated by civil legislation and that most of the legal entities performing business activities in a
market economy are corporations4° has been shared in Kazakhstan.

However, even with the recent modernisation of the Russian Civil Code, a certain inconsistency remains
in separating commercial entities and non-commercial organisations. The newly introduced classification
into corporations and non-corporate organisations has been carried out in addition to the existing sep-
aration between commercial and non-commercial organisation."#! And this seems to cause unnecessary

40 The concept paper concerning development of civil legislation of the Russian Federation (Note 15), p. 25; Ye. Sukhanov
(Note 4), p.147 — 187; I'.E. ABuos, E.A. Cyxanos. IOpuzanueckue sinna B COBpEMEHHOM POCCUMCKOM I'PRKJAHCKOM IIpaBe
[G. Avilov, Ye. Sukhanov. ‘Legal Entities in Modern Russian Civil Law’]. MockBa: BecTHUK TpaIaHCKOTO IIpaBa, ToM 6,
2006, N21, [Moscow: Herald of Civil Law, Volume 6, 2006, #1], pp. 17—-18 (in Russian).

E.A. CyxanoB. O KOHIIENIINN Pa3BUTHA 3aKOHO/IaTEIbCTBA O Iopuanyeckux gunax [Ye. Sukhanov. ‘About the Concept of
Development of Legislation Concerning Legal Entities’]. — E.A. Cyxanos. I[Ipo6siembl pedopmupoBanusi I'paxk/laHCKOro
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complication in the legislative structure for the following reasons: (i) non-commercial organisations have a
different organisational structure, and no membership rights exist in non-commercial membership organ-
isations similar to those existing in business corporations, and (ii) as Basin indicated, there are some com-
mercial organisations (like state enterprises) as well as non-commercial organisations (like public unions
and funds, along with religious organisations) that are not corporate organisations, and totally different
rules apply to these types of legal entities."2 Finally, there are more common legal characteristics for all
types of non-commercial organisations than for non-commercial and commercial corporations, which
makes it more reasonable to avoid extension of any general regulation to both commercial and non-com-
mercial corporations (other than that common for all types of legal entities).

Therefore, it appears to be more practicable if corporate law (or company law) were institutionalised in
Kazakhstan primarily (or only) as the law regulating relations pertaining to implementation of the material
interest and property rights of private persons in connection with their participation in business entities of
any corporate form. In turn, any membership in non-commercial organisations and their activities would
be regulated by a separate set of rules because the primary goal for such regulation is to provide adherence
to public and/or non-property interests, and not to protect property rights of a private person (whether
it be a private-law corporation, a member of one, or a creditor). It has been the traditional approach in
Kazakhstani law to regulate commercial and non-commercial organisations separately, 43 and this has been
reflected in the legislation: (i) the law on non-commercial organisations has been separated from the leg-
islation dealing with organisational forms for commercial organisations (though regulation of both types
of legal entities is based on the Civil Code’s concept of a legal entity and its general provisions applicable to
all legal entities) and (ii) the notion of corporation has been applied with respect to commercial organisa-
tions based on membership (though often limited to joint-stock companies) only and not to non-commer-
cial organisations. Such an approach differs from the one reflected in Russian law wherein the distinction
between commercial and non-commercial organisations has not been made so clear.”#4

9. Conclusions

The Civil Code of Kazakhstan establishes the most important provisions for regulation of organisational
corporate forms for economic activities. These provisions include the legal definition of the concept of a
legal entity, classifications of legal entities and their organisational forms, and general regulation applicable
to each separate form of legal entities. All the detailed regulation of each of the allowed organisational forms
of commercial legal entities is done on the level of separate legislative acts supported (in certain situations)
by lower-level regulations.

In relation to business entities, all the types (forms) of corporate organisations under the laws of
Kazakhstan in their basic features can be compared with types of companies provided for in the European
jurisdictions (e.g., by the Estonian Commercial Code), though certain jurisdiction-specific elements can
certainly be found.

There are sufficient grounds to conclude that the Kazakhstani legislator acknowledges that: (i) a corpo-
ration shall be considered to be a legal entity established by its members participating in formation of the
entity’s assets and being entitled to participate in the process of managing the entity; (ii) the core object
of corporate relations includes rights and obligations in connection with foundation of a corporate organ-
isation, formation of its assets, managing its affairs and its representation in the process of its economic
activities, and protection of rights of its members and creditors; and (iii) such corporate relations are pre-
dominantly regulated by civil law.

koziexca Poccnn: nzbpanusie Tpyzs! 2008—2012 rr. [Ye. Sukhanov. ‘Problems of Reforming the Civil Code of Russia: Selected
Works 2008-2012]. Mocksa: Cratyt, 2013 [Moscow: Statut, 2013] (494 p.), pp. 82 — 83 (in Russian).

10.T. Bacus. IOpuanueckue Juia mo rpaxkianckomy mpasy. IloHsTHe 1 0011ast xapaktepuctuka. [Yu. Basin. ‘Legal Entities
in Civil Law. The Concept and General features’]. — FO.T'. Bacun. i36paHHble TPYAbI 10 rpakAaHCKoOMY IpaBy. [Ipeauciosue
M.K. Cyneiimenos, E.Y. Uxcanos. Cocr. CyneitmenoB M.K. Anmartsr: AFO — BIIII ‘Anvter’, HUU wactHoro mpasa KasI'lOY.
2003 [Yu. Basin. ‘Selected Works on Civil Law’. Introduction by M. Suleimenov and Ye. Ikhsanov. Compiled by M. Suleimenov.
Almaty: Law School 'Adilet’, 2003] (734 c.), p. 95 (in Russian).

43 Yu. Basin (Note 42), pp. 101-104.

44 Persons in Civil Law (Note 36), pp. 177-178.
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Nevertheless, since the company / corporate law in Kazakhstan does not have its institutionalisation
in accordance with the best patterns of developed jurisdictions, the need for its further development and
improvement seems to be obvious. Certain directions for such development are of a similar nature to those
existing in countries with a developed market economy, though others can be identified as Kazakhstan-spe-
cific issues. The following position seems to have more perspective for implementation: (i) the concepts of
a corporation and corporate relations shall be those of ‘business law’, not of legislation of non-commercial
organisations, and (ii) legislation pertaining to business activities should be separated from laws regulating
non-commercial activities. Such a functional approach appears to have proved its practicability and effi-
ciency in European jurisdictions. 45 And we believe it can be effective within the legal system of Kazakhstan.

Finally, legislative solutions for all of the aforementioned tasks, as well as other, related matters,
require joint efforts of the legislator, the government, businesses, and legal scholars. None of the tasks can
be properly resolved in the law if there is a lack of adequate legal research (including doctrinal analysis of
a national law, as well as legal historical and comparative study) proposing reasonable and well-grounded
legal constructions and mechanisms.

45 P. Hommelhoff (Note 1), pp. 585-592.
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